»\EEREAO 7-23-02 Tuesday
T % . > Vol. 67  No. 141 July 23, 2002

Pages 48015—48352

ISUET

0

Mederal Re o



II Federal Register/Vol. 67, No.

141/ Tuesday, July 23, 2002

The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for makin;
available to the public regulations and legal notices issued%)y
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
Euci‘rently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512—-1661 with a
computer and modem. When using Telnet or modem, type swais,
then log in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512—-1262; or call (202) 512—1530 or 1-888-293—-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $699, or $764 fgr a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $264. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $10.00 for each issue, or
$10.00 for each group of pages as actually bound; or $2.00 for
each issue in microfiche form. All prices include regular domestic
Fostage and handling. InternationaFcustomers please add 25% for
oreign handlinf. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 67 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-523-5243
202-523-5243

What’s NEW!
Federal Register Table of Contents via e-mail

Subscribe to FEDREGTOC, to receive the Federal Register Table of
Contents in your e-mail every day.

If you get the HTML version, you can click directly to any document
in the issue.

To subscribe, go to http://listserv.access.gpo.gov and select:

Online mailing list archives
FEDREGTOC-L
Join or leave the list

Then follow the instructions.




11

Contents

Federal Register
Vol. 67, No. 141

Tuesday, July 23, 2002

Agricultural Marketing Service

RULES

Oranges, grapefruit, tangerines, and tangelos grown in—

Florida, 48015—48017

PROPOSED RULES

Cotton; futures contracts spot price quotations, 48050—
48051

Potatoes (Irish) grown in Idaho and Oregon, and imported,
48051-48054

Agriculture Department

See Agricultural Marketing Service

See Forest Service

See National Agricultural Statistics Service

RULES

Freedom of Information Act; implementation
Correction, 48252

Arts and Humanities, National Foundation
See National Foundation on the Arts and the Humanities

Census Bureau
NOTICES
Agency information collection activities:
Proposed collection; comment request, 48134—48135

Centers for Medicare & Medicaid Services
NOTICES
Privacy Act:

Systems of records, 48179-48194

Coast Guard
PROPOSED RULES
Ports and waterways safety:
Vessels arriving in or departing from U.S. ports;
notification requirements, 48073—48078
NOTICES
National Environmental Policy Act; categorical exclusions,
48243-48246

Commerce Department
See Census Bureau
See National Oceanic and Atmospheric Administration
See Patent and Trademark Office
See Technology Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 48133—
48134

Commission on the Future of the United States
Aerospace Industry

NOTICES

Meetings, 48137

Commodity Futures Trading Commission
PROPOSED RULES
Currency and foreign transactions; financial reporting and
recordkeeping requirements:
USA PATRIOT Act; implementation—
Futures commission merchants and introducing
brokers; customer identification programs, 48327—
48338

NOTICES
Agency information collection activities:
Proposed collection; comment request, 48137—48138

Comptroller of the Currency
PROPOSED RULES
Currency and foreign transactions; financial reporting and
recordkeeping requirements:
USA PATRIOT Act; implementation—
Banks, savings associations, and credit unions;
customer identification programs, 48289-48299

Defense Department
See Defense Information Systems Agency
See Defense Logistics Agency
See Navy Department
NOTICES
Environmental statements; availability, etc.:
Millennium Challenge 2002 Joint Integrating Experiment,
48138-48139

Defense Information Systems Agency
NOTICES
Senior Executive Service:
Performance Review Board; membership, 48140

Defense Logistics Agency
NOTICES
Privacy Act:
Systems of records, 48140—48145

Drug Enforcement Administration
NOTICES
Schedules of controlled substances; production quotas:
Schedules I and II—
Proposed 2002 aggregate, 48207—48210

Education Department
NOTICES
Agency information collection activities:
Proposed collection; comment request, 48154—48155
Submission for OMB review; comment request, 48155
Grants and cooperative agreements; availability, etc.:
Elementary and secondary education—
Indian children; discretionary programs, 48155—48157
Indian professional development; discretionary
programs, 48157—48159

Energy Department

See Federal Energy Regulatory Commission
NOTICES

Environmental statements; notice of intent:
Los Alamos National Laboratory, NM; chemistry and
metallurgy research building replacement project,
48160—-48162

Environmental Protection Agency
RULES
Air pollutants, hazardous; national emission standards:
Surface coatings of large appliances, 48253-48288
Air programs; State authority delegations:
Minnesota, 48036—48039



v Federal Register/Vol. 67, No. 141/ Tuesday, July 23, 2002/ Contents

Air quality implementation plans; approval and
promulgation; various States:
New Hampshire, 48033-48036
Virginia; nitrogen oxides sanctions clocks halted, 48032—
48033
Air quality planning purposes; designation of areas:
California, 48039-48043
PROPOSED RULES
Air programs; State authority delegations:
Minnesota, 48098—48099
Air quality implementation plans; approval and
promulgation; various States:
Louisiana, 48083—48098
New Hampshire, 48082—48083
Water pollution control:
National Pollutant Discharge Elimination System—

Concentrated animal feeding operations; guidelines and

standards; data availability, 48099-48110

NOTICES
Agency information collection activities:

Submission for OMB review; comment request, 48175—

48176

Air pollution control:

Alkyl-lead; national action plan, 48177-48178
Meetings:

Clean Diesel Independent Review Panel, 48176-48177

Federal Aviation Administration
PROPOSED RULES
Airworthiness directives:

Pratt & Whitney, 48059-48064
Class D airspace, 48064—48066
Class E airspace, 48066—48067
NOTICES
Advisory circulars; availability, etc.:

Turbine engine continued rotation and rotor locking,

48246
Environmental statements; notice of intent:

South Suburban Airport, IL, 48246—-48247
Exemption petitions; summary and disposition, 48247
Passenger facility charges; applications, etc.:

Bradley International Airport, CT, 48247-48248

Federal Communications Commission
RULES
Television broadcasting:
Cable Television Consumer Protection and Competition
Act of 1992—
Consumer protection and customer service standards;
reconsideration petitions dismissed, 48048

Federal Deposit Insurance Corporation
PROPOSED RULES
Currency and foreign transactions; financial reporting and
recordkeeping requirements:
USA PATRIOT Act; implementation—
Banks, savings associations, and credit unions;
customer identification programs, 48289-48299
State banks chartered as limited liability companies;
insurance eligibility, 48054—-48059
NOTICES
Reports and guidance documents; availability, etc.:
Bank merger transactions; policy statement, 48178

Federal Emergency Management Agency
RULES
Flood elevation determinations:

Various States, 48043—48048

PROPOSED RULES

Flood elevation determinations:
Various States, 48110—-48117

NOTICES

Disaster and emergency areas:
Indiana, 48178
Minnesota, 48178—48179
Texas, 48179

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings:
Tomen Power Corp. et al., 48169-48172
Environmental statements; availability, etc.:
Georgia Strait Crossing Pipeline LP, 48172—-48173
Hydroelectric applications, 4817348174
Meetings; Sunshine Act, 48174
Reports and guidance documents; availability, etc.:
Colorado Interstate Gas Co.; refund report, 48174
Dominion Transmission, Inc.; refund report, 48174
Applications, hearings, determinations, etc.:
Algonquin Gas Transmission Co., 48162—-48163
Algonquin LNG, Inc., 48163
Columbia Gulf Transmission Co., 48163
Dominion Transmission Inc., 48163—-48164
East Tennessee Natural Gas Co., 48164
Egan Hub Partners, L.P., 48164
Kern River Gas Transmission Co., 48165
Kinder Morgan Texas Pipeline, L.P., 4816548166
National Fuel Supply Corp., 48166
SCG Pipeline, Inc., 48166—48167
Southern LNG Inc., 48167
Southern Natural Gas Co., 48167—48168
Tennessee Gas Pipeline Co., 48168
Transwestern Pipeline Co., 48168-48169

Federal Highway Administration

NOTICES

Environmental statements; notice of intent:
Denver County, CO, 48248-48249

Federal Reserve System
PROPOSED RULES
Currency and foreign transactions; financial reporting and
recordkeeping requirements:
USA PATRIOT Act; implementation—
Banks, savings associations, and credit unions;
customer identification programs, 48289-48299

Food and Drug Administration
NOTICES
Agency information collection activities:
Reporting and recordkeeping requirements, 48194

Forest Service
NOTICES
Environmental statements; notice of intent:
Ashley National Forest, UT, 48130-48131
Tongass National Forest, AK, 48131-48132
Meetings:
Reource Advisory Committees—
Trinity County, 48132

Health and Human Services Department

See Centers for Medicare & Medicaid Services

See Food and Drug Administration

See National Institutes of Health

See Substance Abuse and Mental Health Services
Administration



Federal Register/Vol. 67, No. 141/ Tuesday, July 23, 2002/ Contents

Housing and Urban Development Department
PROPOSED RULES
Mortgage and loan insurance programs:
Appraiser Watch Initiative, 48343—-48345
NOTICES
Agency information collection activities:
Proposed collection; comment request, 48206—48207

Immigration and Naturalization Service
NOTICES
Agency information collection activities:
Proposed collection; comment request, 48210—48211

Interior Department
See Land Management Bureau

Internal Revenue Service
RULES
Income taxes:
Compromise of tax liabilities, 48025-48032

Partnerships; treatment of controlled foreign corporation’s

distributive share of partnership income; guidance
under subpart F, 48020-48025
Partnerships with foreign partners; taxable years, 48017—
48020
PROPOSED RULES
Income taxes:
Guaranteed annuity and lead unitrust interests;
definition, 48070-48073
Returned or recharacterized IRA contributions; earnings
calculation, 48067—48070
NOTICES
Agency information collection activities:
Proposed collection; comment request, 48250—48251

Justice Department

See Drug Enforcement Administration

See Immigration and Naturalization Service
See Parole Commission

Land Management Bureau

NOTICES

Committees; establishment, renewal, termination, etc.:
Science Advisory Board, 48207

Maritime Administration
NOTICES
Meetings:
Private International Law Advisory Committee, 48241—
48242

National Agricultural Statistics Service
NOTICES
Agency information collection activities:
Proposed collection; comment request, 48132—48133

National Archives and Records Administration

NOTICES

Agency information collection activities:
Proposed collection; comment request, 48211

National Credit Union Administration
PROPOSED RULES
Currency and foreign transactions; financial reporting and
recordkeeping requirements:
USA PATRIOT Act; implementation—
Banks, savings associations, and credit unions;
customer identification programs, 48289-48299

National Foundation on the Arts and the Humanities
NOTICES
Meetings:

Combined Arts Advisory Panel, 48211

National Highway Traffic Safety Administration
PROPOSED RULES
Motor vehicle safety standards:

Accelerator control systems, 48117—48129

National Institutes of Health
NOTICES
Inventions, Government-owned; availability for licensing,
48194—-48196
Meetings:
National Eye Institute, 48196
National Heart, Lung, and Blood Institute, 48196—48197
National Institute of Allergy and Infectious Diseases,
48199
National Institute of Child Health and Human
Development, 48197
National Institute of Mental Health, 48198
National Institute of Neurological Disorders and Stroke,
48198
National Institute on Aging, 48198-48199
National Institute on Alcohol Abuse and Alcoholism,
48198
Scientific Review Center, 48199-48201

National Oceanic and Atmospheric Administration
NOTICES
Meetings:

Md-Atlantic Fishery Management Council, 48135
Permits:

Endangered and threatened species, 48135—48136

National Skill Standards Board

NOTICES

Skill standards, assessments, and certification; voluntary
national system; comment request, 48339—48341

Navy Department
NOTICES
Environmental statements; availability, etc.:
Surveillance Towed Array Sensor System Low Frequency
Active Sonar, 48145-48154

Nuclear Regulatory Commission
NOTICES
Environmental statements; availability, etc.:
Dominion Nuclear Connecticut, Inc., 48211-48212
Meetings; Sunshine Act, 48212-48213
Operating licenses, amendments; no significant hazards
considerations; biweekly notices,

Correction, 48225

Parole Commission
NOTICES
Meetings; Sunshine Act, 48211

Patent and Trademark Office
NOTICES
Reports and guidance documents; availability, etc.:
Official Gazette of U.S. Patent and Trademark Office—
Patents; change in publication format from paper to
electronic, 48136



VI Federal Register/Vol. 67, No. 141/ Tuesday, July 23, 2002/ Contents

Public Health Service

See Food and Drug Administration

See National Institutes of Health

See Substance Abuse and Mental Health Services
Administration

Securities and Exchange Commission

PROPOSED RULES

Currency and foreign transactions; financial reporting and
recordkeeping requirements:

USA PATRIOT Act; implementation—
Broker-dealers; customer identification programs,
48305—-48318

Mutual funds; customer identification programs,

48317-48328
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 48225—
48228
Investment Company Act of 1940:
Exemption applications—
MassMutual Institutional Funds et al., 48228-48230
Meetings; Sunshine Act, 48230
Self-regulatory organizations; proposed rule changes:
American Stock Exchange LLC, 48230-48236
Boston Stock Exchange, Inc., 48236—48237
National Association of Securities Dealers, Inc.;
correction, 48237-48239
Philadelphia Stock Exchange, Inc., 48239-48240

Small Business Administration
NOTICES
Disaster loan areas:
Guam, 48240
Indiana, 48240
Pennsylvania and West Virginia, 48240-48241
Vermont, 48241
Meetings:
National Small Business Development Center Advisory
Board, 48241

State Department
NOTICES
Meetings:
International Telecommunications Advisory Committee,
48241
Private International Law Advisory Committee, 48241—
48242
Munitions export licenses; suspension, revocation, etc.:
Zimbabwe, 48242-48243

Statistical Reporting Service
See National Agricultural Statistics Service

Substance Abuse and Mental Health Services
Administration

NOTICES

Grants and cooperative agreements; availability, etc.:
American Indian/Alaskan Native and Rural Community

Planning Program, 48201-48202

Recovery Community Services Program, 48202—48204
Strengthening Communities in Development of

Comprehensive Drug and Alcohol Treatment Systems

for Youth, 48204-48205

Surface Transportation Board

NOTICES

Railroad operation, acquisition, construction, etc.:
CSX Transportation, Inc., 48249

Technology Administration
NOTICES
Agency information collection activities:
Proposed collection; comment request, 48136—48137

Thrift Supervision Office
PROPOSED RULES
Currency and foreign transactions; financial reporting and
recordkeeping requirements:
USA PATRIOT Act; implementation—
Banks, savings associations, and credit unions;
customer identification programs, 48289-48299

Transportation Department

See Coast Guard

See Federal Aviation Administration

See Federal Highway Administration

See Maritime Administration

See National Highway Traffic Safety Administration

See Surface Transportation Board

RULES

Organization, functions, and authority delegations:
Transportation Security Administration, Under Secretary

for Security, 48048-48049

NOTICES

Aviation proceedings:
Agreements filed; weekly receipts, 48243

Treasury Department

See Comptroller of the Currency

See Internal Revenue Service

See Thrift Supervision Office

RULES

Currency and foreign transactions; financial reporting and
recordkeeping requirements:

USA PATRIOT Act; implementation—

Anti-money laundering programs for certain foreign
accounts; due diligence policies, procedures, and
controls, 48347—48352

PROPOSED RULES
Currency and foreign transactions; financial reporting and
recordkeeping requirements:
USA PATRIOT Act; implementation—

Banks, credit unions, and trust companies that do not
have Federal functional regulator; customer
identification programs, 48298-48306

Banks, savings associations, and credit unions;
customer identification programs, 48289-48299

Broker-dealers; customer identification programs,
48305—48318

Futures commission merchants and introducing
brokers; customer identification programs, 48327—
48338

Mutual funds; customer identification programs,
48317-48328

NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 48249—
48250

Veterans Affairs Department
PROPOSED RULES
Medical benefits:
Hospital and outpatient care provision to veterans;
national enrollment system, 48078—48082



Federal Register/Vol. 67, No. 141/ Tuesday, July 23, 2002/ Contents VII

Separate Parts In This Issue

Part Il
Environmental Protection Agency, 48253—-48288

Part I
Commodity Futures Trading Commission; Treasury
Department, 48327—-48338

Part 1l

Federal Deposit Insurance Corporation; Federal Reserve
System; National Credit Union Administration;
Treasury Department; Treasury Department,
Comptroller of the Currency; Treasury Department,
Thrift Supervision Office, 48289-48299

Part llI
Securities and Exchange Commission; Treasury
Department, 48305—48328

Part 111
Treasury Department, 48298—48306

Part IV
National Skill Standards Board,

Part V
Housing and Urban Development Department, 48343—48345

Part VI
Treasury Department, 48347—48352

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



VIII Federal Register/Vol. 67, No. 141/ Tuesday, July 23, 2002/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

7 CFR 47 CFR
. 76 48048
49 CFR
1502 48048
Proposed Rules:
571 48117

12 CFR

17 CFR
Proposed Rules:

24 CFR
Proposed Rules:
200 i 48344
26 CFR
1 (2 documents) ............. 48017,
48020
301 48025
Proposed Rules:
1 (2 documents) ............. 48067,
48070
20 48070
25 48070
31 CFR
103 48348
Proposed Rules:
103 (5 documents) ......... 48290,
48299, 48306, 48318, 48328
33 CFR
Proposed Rules:
160 48073
38 CFR
Proposed Rules:
17 48078
40 CFR
51 48032
52 (2 documents) ........... 48032,
48033
63 (2 documents) ........... 48036,
48254
Bl 48039
Proposed Rules:
52 (4 documents) ........... 48082,

48083, 48090, 48095

Proposed Rules:
67 (2 documents) ........... 48110,
48114



48015

Rules and Regulations

Federal Register
Vol. 67, No. 141

Tuesday, July 23, 2002

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 905
[Docket No. FV02-905-3 IFR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida; Removing
Dancy and Robinson Tangerine
Varieties From the Rules and
Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule removes two
varieties of tangerines from the
regulated varieties of Florida citrus
currently prescribed under the
marketing order covering oranges,
grapefruit, tangerines, and tangelos
grown in Florida (order). The marketing
order is administered locally by the
Citrus Administrative Committee
(committee). This rule removes Dancy
tangerines and Robinson tangerines
from the regulated varieties of Florida
citrus. This rule also removes a section
of the rules and regulations dealing with
handling procedures when Dancy and
Robinson tangerines are restricted.
Production of these varieties has
declined and it is expected production
will continue to decline. Removing
these varieties from the minimum grade
and size requirements will have no
significant impact on the tangerine
market.

DATES: Effective July 24, 2002;
comments received by September 23,
2002 will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and

Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938, or e-mail:
moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Southeast
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 799
Overlook Drive, Suite A, Winter Haven,
Florida 33884—1671; telephone: (863)
324-3375, Fax: (863) 325—8793; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 84 and Marketing Order No. 905,
both as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

The order provides for the
establishment of grade and size
requirements for Florida citrus, with the
concurrence of USDA. These grade and
size requirements are designed to
provide fresh markets with citrus fruit
of acceptable quality and size. This
helps create buyer confidence and
contributes to stable marketing
conditions. This is in the interest of
growers, handlers, and consumers, and
is designed to increase returns to
Florida citrus growers.

This rule removes Dancy tangerines
and Robinson tangerines from the
regulated varieties of Florida citrus fruit
currently prescribed under the
marketing order covering oranges,
grapefruit, tangerines, and tangelos
grown in Florida. Production of these
varieties has declined and it is expected
that production will continue to
decline. Removing these varieties from
the minimum grade and size
requirements will have no significant
impact on the overall quality of
tangerines. This action was
unanimously recommended by the
committee at its meeting on May 22,
2002.

Section 905.52 of the order, in part,
authorizes the committee to recommend
minimum grade and size regulations to
USDA. Section 905.306 of the order’s
rules and regulations specifies the
regulation period and the minimum
grade and size requirements for different
varieties of fresh Florida citrus. Such
requirements for domestic shipments
are specified in § 905.306 in Table I of
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paragraph (a), and for export shipments
in Table II of paragraph (b). Currently,
a minimum grade of U.S. No. 1 as
specified in the U.S. Standards for
Grades of Florida Tangerines (7 CFR
51.1810 through 51.1837), and a
minimum size of 26 inches diameter
are established for both Dancy and
Robinson tangerines.

This rule modifies § 905.306 by
deleting Dancy tangerines and Robinson
tangerines from the list of entries in
Table I of paragraph (a), and in Table II
of paragraph (b). In its deliberations, the
committee realized that Dancy
tangerines and Robinson tangerines no
longer significantly impact the citrus
market. During the 2001-02 season,
early indications are that total
shipments of Dancy tangerines will only
be around 13,000 cartons. Florida
Department of Agriculture statistics
show that in 2000-01, 23,000 cartons
were shipped. This is down from 94,000
cartons shipped in the 199798 season.
During 2001-02, early indications are
that only 124,000 cartons of Robinson
tangerines will be shipped. Florida
Department of Agriculture statistics
show that in 2000-01, 165,000 cartons
were shipped. This is down from
262,000 cartons in 1997-98. Production
of these varieties has declined as newer
varieties have been developed and
planted. The decline is expected to
continue. Currently, shipments of these
varieties represent approximately 4
percent of fresh shipments of tangerines.
Consequently, the committee believes
that the current market share and
shipment levels justify removal of
minimum grade and size requirements
for these varieties.

Section 905.152 sets forth procedures
for determining handlers’ permitted
quantities of Dancy and Robinson
tangerine varieties when a portion of the
210 size of these varieties is restricted.
Because Dancy and Robinson tangerines
will no longer have to meet size
requirements, § 905.152 is unnecessary
and is being removed with this rule.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about

through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 11,000
producers of Florida citrus in the
production area and approximately 75
tangerine handlers subject to regulation
under the marketing order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Based on industry and committee
data, the average annual F.O.B. price for
fresh early Florida tangerines during the
2000-01 season was around $9.50 per
4/5-bushel carton, and total fresh
shipments of early tangerines for the
2000-01 season were 4.5 million
cartons.

Approximately 20 percent of all
handlers handled 77 percent of Florida
tangerine shipments. Using tangerine
shipments and the average F.O.B.
prices, it can be determined that the
majority of Florida tangerine handlers
could be considered small businesses
under SBA’s definition. In addition, the
majority of Florida citrus growers may
be classified as small entities.

This rule removes Dancy tangerines
and Robinson tangerines from the
varieties of citrus regulated under the
order. These varieties will no longer be
required to meet the minimum grade
and size requirements. Production of
these varieties has declined and it is
expected production will continue to
decline. Removing these varieties from
the minimum grade and size
requirements will have no significant
impact on the tangerine market.

Section 905.52 of the order, in part,
authorizes the committee to recommend
minimum grade and size regulations to
the USDA. Section 905.306 of the
order’s rules and regulations specifies
the regulation period and the minimum
grade and size requirements for different
varieties of fresh Florida citrus. This
rule modifies § 905.306 of the rules and
regulations concerning covered varieties
and minimum grade and size
requirements, respectively. This rule
also removes § 905.152.

This rule relaxes the handling
requirements by removing two varieties
from the list of varieties regulated.
Handlers will be able to market these
varieties free from the order’s
requirements. There will be no
additional costs imposed on growers
and handlers with this rule.

Early indications are that only a total
of 137,000 cartons of these tangerines

will be shipped in the 2001-02 season.
Florida Department of Agriculture
statistics show that in 200001, a total
of 188,000 cartons of these varieties
were shipped. This is down from a total
of 356,000 cartons of Dancy and
Robinson tangerines shipped in the
1997-98 season. Currently, shipments of
these varieties account for
approximately 4 percent of the overall
4.5 million cartons of early Florida
tangerines shipped during the 2000-01
season. Production of these varieties has
declined as newer varieties have been
developed and planted. The decline in
production of these varieties is expected
to continue. Most producers have
already discontinued growing these
varieties and handlers find it easier to
sell the newer varieties that have been
developed. This change is expected to
benefit both large and small entities
equally.

One alternative discussed was to
make no change to the order’s handling
regulations. The committee saw this
alternative as being of no benefit to the
industry because of the declining
production and minimal market share of
these varieties. The committee believes
these varieties have no significant
impact on the tangerine market and
agreed that action should be taken to
remove these varieties from the
handling regulations, so this alternative
was rejected.

Another alternative was to also
remove the Ambersweet variety of
tangerines from the regulations.
However, the committee determined
that annual shipments of this variety
impact the tangerine market and,
therefore, this alternative was rejected.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
Florida tangerine handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule.

Further, the committee’s meeting was
widely publicized throughout the citrus
industry and all interested persons were
invited to attend the meeting and
participate in the committee’s
deliberations. Like all committee
meetings, the May 22, 2002, meeting
was a public meeting and all entities,
both large and small, were able to
express their views on this issue.

Finally, interested persons are invited
to submit information on the regulatory
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and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

This rule invites comments on
removal of Dancy tangerines and
Robinson tangerines from the rules and
regulations concerning covered varieties
of Florida citrus. Any comments
received will be considered prior to
finalization of this rule.

After consideration of all relevant
material presented, including the
committee’s recommendation, and other
information, it is found that this interim
final rule, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register.
This rule relaxes handling requirements
for two varieties of tangerines and,
therefore, should be in place when the
handlers begin shipments of these early
tangerine varieties, beginning October 1,
2002. This issue has been widely
discussed at various industry and
association meetings, and the committee
has kept the industry well informed.
Interested persons have had time to
determine and express their positions.
Further, handlers are aware of this rule,
which was recommended at a public
meeting. Also, a 60-day comment period
is provided in this rule.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

For the reasons set forth in the
preamble, 7 CFR Part 905 is amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
Part 905 continues to read as follows:

Authority: 7 U.S.C. 601-674.
§905.152

2. Section 905.152 is removed.

[Removed]

§905.306 [Amended]

3. In §905.306, Table I and Table II
are amended by removing the entries for
“Dancy tangerines’” and “Robinson
tangerines.”

Dated: July 17, 2002.

A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—-18571 Filed 7-22-02; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9009]

RIN 1545-AY66

Taxable Years of Partner and
Partnership; Foreign Partners

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations on the taxable year of a
partnership with foreign partners and
tax-exempt partners. The final
regulations provide that in certain
circumstances the taxable year of a
partnership will be determined without
regard to the taxable year of certain
foreign partners and certain tax-exempt
partners.
DATES: Effective Date: These regulations
are effective on July 23, 2002.
Applicability Date: For dates of
applicability of these regulations, see
§§ 1.706—1(b)(5)(iii), (b)(6)(v), and
(b)(11)(ii).

FOR FURTHER INFORMATION CONTACT: Dan
Carmody, (202) 622—-3080 (not a toll-free
number). For specific information
regarding international issues, contact
Ronald M. Gootzeit, (202) 622—3860 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Introduction

This document finalizes portions of
§1.706—1(b) of the Income Tax
Regulations (26 CFR part 1) relating to
the determination of the taxable year of
a partnership with tax-exempt partners
and foreign partners. This document
also withdraws § 1.706-3T (26 CFR part
1).

Background

On May 24, 1988, Treasury and the
Internal Revenue Service (IRS) issued
temporary regulations (§ 1.706-3T,

promulgated as part of TD 8205 (53 FR
19688)) with a contemporaneous notice
of proposed rulemaking (LR-53-88 (53
FR 19715)) relating to the determination
of the taxable year of a partnership with
tax-exempt partners (the 1988 Proposed
Regulations). On January 17, 2001,
Treasury and the IRS published in the
Federal Register a notice of proposed
rulemaking [REG-104876—00 (66 FR
3920)] to provide guidance relating to
the determination of the taxable year of
a partnership with foreign partners (the
2001 Proposed Regulations). In that
notice of proposed rulemaking, Treasury
and the IRS also indicated that the 1988
Proposed Regulations would be
finalized. A public hearing was held on
June 6, 2001. After consideration of the
comments, the proposed regulations are
adopted as revised by this Treasury
decision.

Explanation of Revisions and Summary
of Comments

I. In General

Section 706 provides rules relating to
the taxable years of a partnership and its
partners. Under section 706(a), in
computing the taxable income of a
partner for a taxable year, the partner
must include the partner’s share of any
income, gain, loss, deduction, or credit
of the partnership for the partnership’s
taxable year that ends within or with the
partner’s taxable year.

Section 706(b)(1)(B) provides that,
unless the partnership establishes a
business purpose for a different taxable
year, a partnership cannot have a
taxable year other than: (i) The majority
interest taxable year; (ii) if there is no
majority interest taxable year, the
taxable year of all the principal partners
of the partnership; or (iii) if there is no
taxable year described in (i) or (ii), the
calendar year unless the Secretary by
regulation prescribes another period.
Section 1.706—-1(b)(2) of the Income Tax
Regulations provides that, if neither
section 706(b)(1)(B)(i) nor (ii) apply, the
partnership’s taxable year will be the
taxable year that results in the least
aggregate deferral of partnership
income.

As part of a larger guidance project on
accounting periods, the regulations
under section 706 were restructured on
May 17, 2002 [TD 8996 (67 FR 35009)].
To conform with the restructuring, the
regulations finalized by this document
will be finalized as amendments to
§ 1.706-1 even though they were
proposed under §§ 1.706—3 and 1.706—4.
A small portion of the proposed
regulation under § 1.706-3 dealing with
the effect of partner elections under
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section 444 has been finalized as
§1.706-1(b)(11).

II. Treatment of Tax-Exempt Partners

The 1988 Proposed Regulations
provide that, in determining the taxable
year (the current year) of a partnership
under section 706(b) and the regulations
thereunder, a partner that is tax-exempt
under section 501(a) is disregarded if
such partner was not subject to tax,
under chapter 1 of the Internal Revenue
Code (Code), on any income attributable
to its investment in the partnership
during the partnership’s taxable year
immediately preceding the current year.
This Treasury decision finalizes the
1988 Proposed Regulations without
substantive change and withdraws the
temporary regulations.

III. Treatment of Foreign Partners
A. General Rule

The 2001 Proposed Regulations
generally provide that a foreign partner
that is not subject to U.S. taxation on a
net basis on income earned through the
partnership is disregarded for purposes
of section 706(b). For these purposes, a
foreign partner will be considered
subject to U.S. taxation on a net basis
only if the partner is allocated gross
income of the partnership that is
effectively connected (or treated as
effectively connected) with the conduct
of a trade or business within the United
States (effectively connected income or
ECI). In the case of a foreign partner
claiming benefits under a U.S. income
tax treaty, such partner is disregarded
unless it is allocated any gross income
that is attributable to a permanent
establishment in the United States.

The final regulations follow the same
approach as the proposed regulations,
but the general rule has been clarified to
provide that a foreign partner is
disregarded unless such partner is
allocated any gross income that is ECI,
and the taxation of the income is not
otherwise precluded under any U.S.
income tax treaty. Gross income for
these purposes does not include income
that is excluded under another Code
provision (e.g., the exclusion from gross
income under section 883 for certain
transportation income). Further, as the
preamble to the proposed regulations
[REG-104876—00 (66 FR 3920, 3922)]
states, the Commissioner may challenge
an arrangement that, while conforming
to these rules, is undertaken with a
principal purpose of achieving a tax
result that is inconsistent with the
intent of section 706. §1.701-2.

A commentator questioned the
statutory authority for regulations that
disregard the interest in a partnership

held by certain foreign partners in
determining a partnership’s taxable year
under section 706(b). Treasury and the
IRS believe that they have the authority
to adopt these final regulations in order
to resolve ambiguity in the statutory
provisions in a manner that is consistent
with the objectives of section 706(b) to
eliminate or reduce the amount of
deferral available on income earned
through a partnership.

B. Application of the Minority Interest
Rule

Treasury and the IRS recognize that
requiring a partnership taxable year to
be determined without regard to certain
foreign partners may present difficulties
for minority partners in some cases. For
this reason, the proposed regulations
include a “minority interest rule”” which
provides that the taxable years of foreign
partners are not disregarded for
purposes of section 706(b) if no single
partner (other than a disregarded foreign
partner) holds a 10-percent or greater
interest in the capital or profits of the
partnership, and if, in the aggregate, the
partners that are not disregarded foreign
partners do not hold a 20-percent or
greater interest in the capital or profits
of the partnership.

The 2001 Proposed Regulations
provide that, for purposes of
determining a partner’s ownership in
the partnership, the constructive
ownership rules of section 318 apply
(substituting “10 percent” for “50
percent” in section 318(a)(2)(C) and
(3)(C)) and the attribution rules of
section 267(c) also apply to the extent
that those rules attribute ownership to
persons to whom section 318 does not
attribute ownership. These regulations
replace this attribution rule with an
attribution rule based on the principles
of sections 267(b) and 707(b).
Attribution under sections 267(b) and
707(b) is more commonly applied in the
partnership context than is attribution
under section 318, which is generally
used to determine constructive
ownership of stock.

Commentators expressed concern that
the 10- and 20-percent thresholds were
too low. They explained that U.S.
minority partners would have difficulty
reporting partnership income timely
under these rules, because a U.S.
minority partner typically lacks the
practical or legal ability to cause a
foreign partnership to close its books
and conduct a mid-year accounting.
Treasury and the IRS believe that
partners can generally negotiate with
the partnership to obtain the
information needed to comply with
their reporting obligations under these
regulations. Recognizing, though, that

partners in existing partnerships may
not be in a position to renegotiate for
partnership information, Treasury and
the IRS have made these regulations
applicable on a mandatory basis only to
partnerships formed on or after
September 23, 2002. Partnerships
formed before September 23, 2002,
however, may elect to change their
taxable years to conform with these
regulations. Such a change will be
treated as a change to a required taxable
year under § 4 of Rev. Proc. 2002-38
(2002—22 L.R.B. 1), or any successor, and
the partnership will then be subject to
the requirements of § 1.706—1(b)(6).
Moreover, if an existing partnership
terminates under the rules of section
708(b)(1)(B), the resulting partnership
will be subject to the requirements of
these regulations. Treasury and the IRS
request comments on additional ways in
which the administrative burdens
associated with these regulations may
be reduced.

The preamble to the 2001 Proposed
Regulations requests comments on
whether tax-exempt partners should be
excluded for purposes of the minority
interest rule. As no comments were
received, the final regulations consider
tax-exempt partners in determining
whether the minority interest rule
applies.

IV. Effective Date

The regulations under § 1.706—1(b)(5)
relating to the taxable year of a
partnership with tax-exempt partners
apply to taxable years beginning on or
after July 23, 2002. For taxable years
beginning before July 23, 2002, see
§1.706-3T as contained in 26 CFR part
1 revised April 1, 2002.

The regulations under § 1.706—1(b)(6)
relating to the taxable year of a
partnership with foreign partners are
applicable for taxable years of
partnerships (other than existing
partnerships as defined in § 1.706—
1(b)(6)(v)) beginning on or after July 23,
2002.

The regulations under § 1.706—
1(b)(11) relating to the effect of partner
elections under section 444 are
applicable for taxable years of
partnerships beginning on or after July
23, 2002. For taxable years beginning
before July 23, 2002, see § 1.706-3T as
contained in 26 CFR part 1 revised April
1, 2002.

V. Transitional Relief for Existing
Partnerships With Foreign Partners

The 2001 Proposed Regulations
recognize that a potential hardship
exists for partners of an existing
partnership that changes its taxable year
to comply with § 1.706—1(b)(6). If the
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change results in two partnership
taxable years ending within a partner’s
single taxable year, that partner could
experience a bunching of more than 12
months of partnership income in a
single taxable year. In order to avoid
potential hardships, the 2001 Proposed
Regulations incorporate the transitional
rules of § 1.702-3T to allow the gain
recognition to be spread over a four-year
period. A partnership that uses this
transitional rule is required to take into
account all items of income, gain, loss,
deduction and credit ratably over the
four-year period.

Unlike the 2001 Proposed
Regulations, these regulations do not
require that existing partnerships
change their taxable years to conform to
the regulations. Because the regulations
do not require existing partnerships to
change their taxable years, the need for
transitional relief is less imperative.
Nevertheless, to encourage existing
partnerships to change their taxable
years to conform to these regulations,
Treasury and the IRS have retained the
transitional rule for any partnership that
elects to apply the regulations in its first
taxable year beginning on or after July
23, 2002.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) and the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations and, therefore, a Regulatory
Flexibility Analysis is not required.
Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking
preceding these regulations was
submitted to the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Dan Carmody, Office of
the Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

1. The authority citation for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

2.In §1.706—-1, paragraphs (b)(5) and
(b)(6) are revised and paragraph (b)(11)
is added to read as follows:

§1.706-1 Taxable years of partner and
partnership.
* * * * *

(b) EE

(5) Taxable year of a partnership with
tax-exempt partners—(i) Certain tax-
exempt partners disregarded. In
determining the taxable year (the
current year) of a partnership under
section 706(b) and the regulations
thereunder, a partner that is tax-exempt
under section 501(a) shall be
disregarded if such partner was not
subject to tax, under chapter 1 of the
Internal Revenue Code, on any income
attributable to its investment in the
partnership during the partnership’s
taxable year immediately preceding the
current year. However, if a partner that
is tax-exempt under section 501(a) was
not a partner during the partnership’s
immediately preceding taxable year,
such partner will be disregarded for the
current year if the partnership
reasonably believes that the partner will
not be subject to tax, under chapter 1 of
the Internal Revenue Code, on any
income attributable to such partner’s
investment in the partnership during
the current year.

(ii) Example. The provisions of
paragraph (b)(5)(i) of this section may be
illustrated by the following example:

Example. Assume that partnership A has
historically used the calendar year as its
taxable year. In addition, assume that A is
owned by 5 partners, 4 calendar year
individuals (each owning 10 percent of A’s
profits and capital) and a tax-exempt
organization (owning 60 percent of A’s
profits and capital). The tax-exempt
organization has never had unrelated
business taxable income with respect to A
and has historically used a June 30 fiscal
year. Finally, assume that A desires to retain
the calendar year for its taxable year
beginning January 1, 2003. Under these facts
and but for the special rule in paragraph
(b)(5)(i) of this section, A would be required
under section 706(b)(1)(B)(i) to change to a
year ending June 30, for its taxable year
beginning January 1, 2003. However, under
the special rule provided in paragraph
(b)(5)(i) of this section the partner that is tax-
exempt is disregarded, and A must retain the
calendar year, under section 706(b)(1)(B)(i),
for its taxable year beginning January 1.

(iii) Effective date. The provisions of
this paragraph (b)(5) are applicable for
taxable years beginning on or after July
23, 2002. For taxable years beginning

before July 23, 2002, see § 1.706-3T as
contained in 26 CFR part 1 revised April
1, 2002.

(6) Certain foreign partners
disregarded—(i) Interests of disregarded
foreign partners not taken into account.
In determining the taxable year (the
current taxable year) of a partnership
under section 706(b) and the regulations
thereunder, any interest held by a
disregarded foreign partner is not taken
into account. A foreign partner is a
disregarded foreign partner unless such
partner is allocated any gross income of
the partnership that was effectively
connected (or treated as effectively
connected) with the conduct of a trade
or business within the United States
during the partnership’s taxable year
immediately preceding the current
taxable year (or, if such partner was not
a partner during the partnership’s
immediately preceding taxable year, the
partnership reasonably believes that the
partner will be allocated any such
income during the current taxable year)
and taxation of that income is not
otherwise precluded under any U.S.
income tax treaty.

(ii) Definition of foreign partner. For
purposes of this paragraph (b)(6), a
foreign partner is any partner that is not
a U.S. person (as defined in section
7701(a)(30)), except that a partner that is
a controlled foreign corporation (as
defined in section 957(a)) or a foreign
personal holding company (as defined
in section 552) shall not be treated as a
foreign partner.

(iii) Minority interest rule. If each
partner that is not a disregarded foreign
partner under paragraph (b)(6)(i) of this
section (regarded partner) holds less
than a 10-percent interest, and the
regarded partners, in the aggregate, hold
less than a 20-percent interest in the
capital or profits of the partnership,
then paragraph (b)(6)(i) of this section
does not apply. In determining
ownership in a partnership for purposes
of this paragraph (b)(6)(iii), each
regarded partner is treated as owning
any interest in the partnership owned
by a related partner. For this purpose,
partners are treated as related if they are
related within the meaning of sections
267(b) or 707(b) (using the language “10
percent” instead of ““50 percent’” each
place it appears). However, for purposes
of determining if partners hold less than
a 20-percent interest in the aggregate,
the same interests will not be
considered as being owned by more
than one regarded partner.

(iv) Example. The provisions of
paragraph (b)(6) of this section may be
illustrated by the following example:



48020

Federal Register/Vol. 67, No. 141/Tuesday, July 23, 2002/Rules and Regulations

Example. Partnership B is owned by two
partners, F, a foreign corporation that owns
a 95-percent interest in the capital and profits
of partnership B, and D, a domestic
corporation that owns the remaining 5-
percent interest in the capital and profits of
partnership B. Partnership B is not engaged
in the conduct of a trade or business within
the United States, and, accordingly,
partnership B does not earn any income that
is effectively connected with a U.S. trade or
business. F uses a March 31 fiscal year, and
causes partnership B to maintain its books
and records on a March 31 fiscal year as well.
D is a calendar year taxpayer. Under
paragraph (b)(6)(i) of this section, F would be
disregarded and partnership B’s taxable year
would be determined by reference to D.
However, because D owns less than a 10-
percent interest in the capital and profits of
partnership B, the minority interest rule of
paragraph (b)(6)(iii) of this section applies,
and partnership B must adopt the March 31
fiscal year for Federal tax purposes.

(v) Effective date—(A) Generally. The
provisions of this paragraph (b)(6) are
applicable for the first taxable year of a
partnership other than an existing
partnership that begins on or after July
23, 2002. For this purpose, an existing
partnership is a partnership that was
formed prior to September 23, 2002.

(B) Voluntary change in taxable year.
An existing partnership may change its
taxable year to a year determined in
accordance with this section. An
existing partnership that makes such a
change will cease to be exempted from
the requirements of paragraph (b)(6) of
this section.

(C) Subsequent sale or exchange of
interests. If an existing partnership
terminates under section 708(b)(1)(B),
the resulting partnership is not an
existing partnership for purposes of
paragraph (b)(6)(v)(A) of this section.

(D) Transition rule. If, in the first
taxable year beginning on or after July
23, 2002, an existing partnership
voluntarily changes its taxable year to a
year determined in accordance with this
paragraph (b)(6), then the partners of
that partnership may apply the
provisions of § 1.702—3T to take into
account all items of income, gain, loss,
deduction, and credit attributable to the
partnership year of change ratably over

a four-year period.
* * * * *

(11) Effect of partner elections under
section 444—(i) Election taken into
account. For purposes of section
706(b)(1)(B), any section 444 election by
a partner in a partnership shall be taken
into account in determining the taxable
year of the partnership. See § 1.7519—
1T(d), Example (4).

(ii) Effective date. The provisions of
this paragraph (b)(11) are applicable for
taxable years beginning on or after July

23, 2002. For taxable years beginning
before July 23, 2002, see § 1.706-3T as
contained in 26 CFR part 1 revised April
1, 2002.

* * * * *

§1.706-3T [Removed]
3. Section 1.706-3T is removed.

David A. Mader,

Deputy Commissioner of Internal Revenue.
Approved: July 16, 2002.

Pamela F. Olson,

Acting Assistant Secretary of the Treasury.

[FR Doc. 02—18455 Filed 7—22—-02; 8:45 am)]

BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9008]
RIN 1545-AY45

Guidance Under Subpart F Relating to
Partnerships

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations providing guidance under
subpart F relating to partnerships. The
final regulations are necessary in order
to clarify the treatment of a controlled
foreign corporation’s (CFC) distributive
share of partnership income under
subpart F. The final regulations will
affect United States shareholders of
CFCs that have an interest in a
partnership.

DATES: Effective Dates: July 23, 2002.
Applicability Dates: For dates of
applicability, see § 1.702—-1(a)(8)(ii),
1.952-1(g)(3), 1.954—1(g)(4), 1.954—

2(a)(5)(v), 1.954-3(a)(6)(iii), 1.954—
4(b)(2)(iii), 1.956—2(a)(3).

FOR FURTHER INFORMATION CONTACT:
Jonathan A. Sambur, (202) 622—-3840
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

On September 20, 2000, the IRS and
Treasury published in the Federal
Register (65 FR 56836) proposed
amendments to the regulations (REG—
112502—00) under section 702 and
subpart F of the Internal Revenue Code
(Code). Those proposed regulations
substantially restated rules in former
proposed regulations, REG-104537-97
(63 FR 14613), that were withdrawn in
REG-113909-98 (64 FR 37727). Written
comments were solicited and a public

hearing was scheduled for December 5,
2000. Several comments were received
and are discussed below. No public
hearing was requested, therefore the
hearing was cancelled. After
consideration of all the comments, the
proposed regulations under section 702
and subpart F are adopted as revised by
this Treasury decision.

Summary of Public Comments and
Explanation of Revisions

A. §1.702-1(a)(8)(ii) Characterization
and Determination of Subpart F Income

Under the proposed regulations, gross
income is characterized at the
partnership level. If any part of the
partnership’s gross income is a type of
income that would be subpart F income
if received directly by partners that are
CFGs, that part of the partnership’s gross
income must be separately taken into
account by each partner under section
702. To the extent that the separately
stated income results in subpart F
income to the CFC partner, it will be
taken into account in determining the
CFC'’s total subpart F income for the
taxable year.

The proposed regulations under
section 702 clarify that an item must be
separately taken into account when, if
separately taken into account by any
partner, the item would result in an
income tax liability for that partner, or
any other person, different from that
which would result if the partner did
not take the item into account
separately.

One commentator noted that the
proposed regulations are inconsistent
with section 702(b), which requires that
the character and source of an item of
gross income be determined at the
partnership level, because the proposed
regulations require the determination of
subpart F income as if the income had
been earned by the CFC. That
commentator asserted further that the
addition of the phrase “‘or for any other
person” in the first sentence of § 1.702—
1(a)(8)(ii) goes beyond the regulatory
authority provided in section 702(a)(7).

The IRS and Treasury believe there is
ample statutory authority for these
regulations. The regulations are based
upon the authority of subchapter K and
subpart F and the policies underlying
those provisions. The legislative history
of subchapter K provides that, for
purposes of interpreting Internal
Revenue Code provisions outside of
subchapter K, a partnership may be
treated as either an entity separate from
its partners or an aggregate of its
partners, depending on which
characterization is more appropriate to
carry out the purpose of the particular
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Internal Revenue Code or regulation
section under consideration. H.R. Conf.
Rep. No. 2543, 83rd Cong. 2d. Sess. 59
(1954).

To allow a CFC to avoid subpart F
treatment for items of income through
the simple expedient of receiving them
as distributive shares of partnership
income, rather than directly, is contrary
to the intent of subpart F. Subpart F was
intended to limit deferral of U.S. income
tax on certain types of income received
by CFCs. The IRS and Treasury believe
that the approach set out in these
regulations (which treats the
partnership as an entity for certain
purposes and as an aggregate for certain
purposes) best achieves the purposes of
subpart F and is consistent with the
policies underlying subchapter K.

Another commentator stated that the
requirement of a separate statement of
subpart F income by the partnership
would be difficult to administer because
a foreign partnership generally is not
required to prepare a Schedule K for its
foreign partners.

The IRS and Treasury do not believe
that applying the rules in the
regulations will cause significant
problems. Because the rules of subpart
F target certain specific types of income
(e.g., passive income, certain income
earned from transactions with related
persons), the IRS and Treasury believe
that, in most cases, either the
partnership, the CFC partner, or both,
will be able to determine without
significant difficulty the income earned
by the partnership that must be
separately stated by the CFC partner.

B. § 1.952-1(g) Treatment of Distributive
Share of Partnership Income by a CFC
Partner

The proposed regulations clarify that
the definition of subpart F income
includes a CFC’s distributive share of
any item of gross income of a
partnership to the extent the income
would have been subpart F income if
received directly by the CFC partner.
The proposed regulations apply to all
partnership interests owned by CFC
partners. In the preamble to the
proposed regulations, comments were
requested about whether these rules
should apply for ownership interests
that fall below a minimum threshold.
This comment was requested because
the IRS and Treasury were considering
whether to provide that CFCs with a de
minimis interest in a partnership should
not be subject to the regulations (e.g., by
analogy to the 10 percent ownership
threshold that is used to determine a
U.S. shareholder of a CFC).

One comment was received in
response to this request. The

commentator suggested that the
proposed regulations should apply only
to controlling partners, i.e. partners that
hold more than a 50 percent interest.
The commentator stated further that this
result would be consistent with the
subpart F ownership rules and would
limit the rule to circumstances where
the CFC partner could easily obtain the
necessary information to determine
whether its distributive share was
subpart F income.

The commentator’s suggestion of
limiting the application of these rules to
controlled partnerships was not
adopted. The IRS and Treasury do not
believe that the objective of the
regulations (which, as noted above, is to
prevent CFCs from avoiding subpart F
by receiving items of income as
distributive shares of partnership
income, rather than directly) can be
achieved by limiting the application of
these rules only to controlled
partnerships. Further, upon additional
consideration, the IRS and Treasury
believe that requiring all partnership
interests held by a CFC to be subject to
the rules of these regulations best
effectuates the legislative intent of
subpart F and generally should not give
rise to significant difficulties for the
CFC partner.

C. § 1.954-1(g) Test for Activity and
Related Persons

Section 1.954-1(g) of the proposed
regulations provides that, generally, in
determining whether a distributive
share of partnership income is subpart
F income, whether an entity is a related
person and whether an activity takes
place in or outside the country under
the laws of which the CFC is organized
(e.g., for purposes of determining
whether the income qualifies for a
‘“‘same country”’ exception to subpart F),
shall be determined with respect to the
CFC partner and not the partnership.

One commentator objected to the
rules in § 1.954-1(g)(1). This
commentator stated that the rule
represented a “‘reverse” application of
the aggregate theory of partnerships, and
was inconsistent with the principles of
subchapter K. The IRS and Treasury
disagree with this comment. As noted
above, subchapter K contemplates
applying either an aggregate theory or
an entity theory of partnerships, based
on the approach that best serves the
underlying purposes of the Code or
regulations at issue. For purposes of
applying the policies of subpart F,
which focus in part on whether income
is being shifted between a CFC and a
related entity in a different country, the
IRS and Treasury believe it is
appropriate to make the determination

of whether an entity is a related person
with respect to the CFC, and whether an
activity takes place in or outside a CFC’s
country of incorporation, at the CFC
partner level.

The IRS and Treasury also have
become aware that some uncertainty
exists under the proposed regulations
with respect to the application of the
related person test to certain purchase
and sales transactions occurring
between a partnership and its CFC
partner. Specifically, where a purchase
or sales transaction occurs between the
partnership and its CFC partner,
including sales or purchases on behalf
of the CFC by the partnership, the
general rule fails to provide guidance on
whether the CFC partner’s distributive
share of the partnership income is
derived from a transaction with a
related person. As a result, the final
regulations add a new rule for purposes
of making that determination. In
general, the final regulations provide
that where the partnership enters into a
purchase or sales transaction with the
CFC partner, the transaction will be
treated as a purchase or sales
transaction with a related person where
the CFC purchased the property that it
sells to the partnership from a person
related to the CFC or sells the property
that it purchased from the partnership
to such a related person. This rule also
applies to purchases or sales by the CFC
on behalf of a related person.

For example, if a partnership sells
goods to its CFC partner that it bought
from a person unrelated to the CFC, and
the CFC partner then sells the goods to
a person related to the CFC partner, the
sale of goods by the partnership to the
CFC will be treated as the sale of
personal property to a related person for
purposes of determining whether the
CFC’s distributive share of the
partnership income relating to the sale
of goods by the partnership is foreign
base company sales income. An
example has been included in the final
regulations to illustrate this rule. In
addition, the final regulations provide
that when the CFC partner manufactures
property that it sells to the partnership
and the CFC conducts sales or
manufacturing activities through a
branch, if the CFC’s income from the
sale of property to the partnership is
foreign base company sales income
under the branch rule of section
954(d)(2), the partnership’s purchase of
this property from the CFC will be
treated as the purchase of personal
property from a related person. The
effect of these two rules is to treat the
CFC partner’s distributive share of the
income earned by the partnership as
income earned from a related person



48022 Federal Register/Vol.

67, No. 141/ Tuesday, July 23, 2002/Rules and Regulations

transaction if it would have been so
treated if the CFC had purchased or sold
the property directly, rather than
through a partnership.

D. § 1.954-2(a)(5)(ii) Exceptions
Applicable to Foreign Personal Holding
Company Income

Section 1.954—2(a)(5)(ii) of the
proposed regulations provide that only
the activities of, and property owned by,
the partnership will be taken into
account in determining whether the
exceptions from foreign personal
holding company income contained in
section 954(c)(2), (h) and (i) apply.

One commentator argued that
applying § 1.954—-2(a)(5)(ii) to a CFC
with a qualified business unit (QBU)
partnership that is seeking to qualify for
the active financing exception under
section 954(h) produces a result that is
inconsistent with the intent of section
954(h). Specifically, section
954(h)(2)(B)(i) provides that a CFC that
is engaged in a lending or finance
business will be considered an “‘eligible
controlled foreign corporation” for
purposes of the active financing
exception if the CFC derives more than
70 percent of its gross income directly
from the active and regular conduct of
a lending or finance business from
transactions with unrelated customers.
In addition, section 954(h)(3)(B)
provides that, in the case of a CFC that
conducts a lending or finance business
(other than a banking or securities
business), no income of the CFC (or
QBU of the CFC) will qualify for the
active financing exception unless more
than 30 percent of the CFC’s or QBU’s
gross income is derived directly from
the active conduct of a financing
business from transactions with
unrelated customers in the CFC or
QBU’s home country. The commentator
stated that section 954(h) appears to
provide that the 70 percent test must be
applied at the CFC level based on the
CFC’s income (including branches and
partnerships) and the 30 percent test
must be applied at the partnership or
QBU level.

The proposed regulations, however,
require that the determination of
whether the 70 percent test and the 30
percent test are met is based solely by
reference to the activities of the
partnership. The commentator
concluded that the proposed regulations
are inconsistent with the two-part test in
section 954(h) and that applying the
rule of the proposed regulations
potentially could place a CFC that
conducts a financial services business
through a partnership in a significantly
worse situation than a CFC that

conducts a similar business through a
branch or disregarded entity.

In response to this comment, the IRS
and Treasury have included a new rule
in the final regulations that applies the
“eligible controlled foreign corporation”
requirement under section 954(h)(2),
including the 70 percent test of section
954(h)(2)(B)(i), at the CFC partner level
(by including in the gross income of the
CFC partner any gross income earned by
partnerships or other QBUs of the CFC
partner), and applies the qualified
banking and financing income test (the
30 percent test) under section 954(h)(3)
at the partnership level (by including
only the gross income of the
partnership). In addition, a new rule has
been added under § 1.954—2(a)(5)(ii) to
clarify that for purposes of applying the
special rule for income derived in the
active conduct of an insurance business
under section 954(i), the exception will
apply only if the CFC partner is a
qualifying insurance company, as
defined in section 953(e)(3) (determined
by examining premiums written by the
CFC partner and any partnerships or
other QBUs of the CFC partner), and the
partnership generates qualified
insurance income, as defined in section
954(i)(2) (determined by examining only
the income earned by the partnership).
Two examples have been included in
the final regulations that illustrate the
operation of these rules.

Another comment was received
suggesting that the proposed regulations
inappropriately require the partnership,
not the CFC partner, to satisfy the active
trade or business tests to qualify for the
exceptions to the foreign personal
holding company rules. The
commentator stated that such a rule
allows a purely passive investor in a
partnership to qualify for the
exceptions, contrary to the purposes of
subpart F. The commentator argued
that, instead, the regulations should
apply the active trade or business tests
at the CFC partner level, but should
provide a rule that limits the attribution
of partnership activities to the CFC
partners.

This suggestion was not adopted. In
general, the IRS and Treasury believe
that the policies underlying subpart F
are best served by applying the relevant
active trade or business tests at the level
of the entity that actually earns the
income (i.e., the partnership). As noted
above, however, the IRS and Treasury
believe that, for purposes of determining
whether a CFC qualifies for the active
financing exception, applying the 70
percent test of section 954(h)(2) (and
determining a CFC’s qualification as a
qualifying insurance company under
section 954(i)(2)) at the CFC partner

level is consistent with the statutory
language of these provisions and best
effectuates the legislative intent behind
these provisions.

E. § 1.954-4(b)(2)(iii) Application of the
Substantial Assistance Rule

The proposed regulations describe
how the substantial assistance rules of
§ 1.954—-4(b)(1)(iv) apply when the CFC
partner earns services income through
the partnership. When the partnership
is performing services for a person
unrelated to the CFC partner, but the
CFC partner, or a related person,
provides substantial assistance to the
partnership, the CFC partner and the
partnership are regarded as separate
entities and the substantial assistance
provided to the partnership by the CFC
partner, or a related person, cause the
CFC partner’s distributive share of the
services income to be treated as foreign
base company services income.

Commentators argued that the
proposed regulations should not treat
the distributive share of the
partnership’s income as subpart F
income if only the CFC partner provides
substantial assistance to the partnership
because, in that case, under an aggregate
theory the CFC does not receive
substantial assistance from a related
person. This suggestion has not been
adopted because the IRS and Treasury
believe that excluding the CFC partner
from the substantial assistance rule
could potentially allow the CFC partner
to circumvent the foreign base company
service rules with respect to the services
it is performing.

Special Analyses

It has been determined that this final
regulation is not a significant regulatory
action as defined in Executive Order
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) and
(d) of the Administrative Procedures Act
(5 U.S.C. chapter 5) does not apply to
these regulations and, because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Jonathan A. Sambur of the
Office of the Associate Chief Counsel
(International), IRS. However, other
personnel from the IRS and Treasury
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Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

1. The authority citation for 26 CFR
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

2. Section 1.702-1 is amended as
follows:

1. Paragraph (a)(8)(ii) is revised.

2. Paragraph (c)(1)(iii) is amended by
removing the word “and’.

3. Paragraph (c)(1)(iv) is amended by
removing the period at the end and
adding ““; and” in its place.

4. Paragraph (c)(1)(v) is added.

The addition and revision read as
follows:

§1.702-1 Income and credits of partner.

(a) * k%

(8) * *x %

(ii) Each partner must also take into
account separately the partner’s
distributive share of any partnership
item which, if separately taken into
account by any partner, would result in
an income tax liability for that partner,
or for any other person, different from
that which would result if that partner
did not take the item into account
separately. Thus, if any partner is a
controlled foreign corporation, as
defined in section 957, items of income
that would be gross subpart F income if
separately taken into account by the
controlled foreign corporation must be
separately stated for all partners. Under
section 911(a), if any partner is a bona
fide resident of a foreign country who
may exclude from gross income the part
of the partner’s distributive share which
qualifies as earned income, as defined
in section 911(b), the earned income of
the partnership for all partners must be
separately stated. Similarly, all relevant
items of income or deduction of the
partnership must be separately stated
for all partners in determining the
applicability of section 183 (relating to
activities not engaged in for profit) and
the recomputation of tax thereunder for
any partner. This paragraph (a)(8)(ii)
applies to taxable years beginning on or
after July 23, 2002.

* * * * *

(c) :

(1)

EE
L

(v) In determining whether the de
minimis or full inclusion rules of
section 954(b)(3) apply.

3.In §1.952—1, paragraph (g) is added
to read as follows:

§1.952-1 Subpart Fincome defined.

* * * * *

(g) Treatment of distributive share of
partnership income—(1) In general. A
controlled foreign corporation’s
distributive share of any item of income
of a partnership is income that falls
within a category of subpart F income
described in section 952(a) to the extent
the item of income would have been
income in such category if received by
the controlled foreign corporation
directly. For specific rules regarding the
treatment of a distributive share of
partnership income under certain
provisions of subpart F, see §§ 1.954—
1(g), 1.954-2(a)(5), 1.954-3(a)(6), and
1.954—4(b)(2)(iii).

(2) Example. The application of this
paragraph (g) may be illustrated by the
following example:

Example. CFC, a controlled foreign
corporation, is an 80-percent partner in PRS,
a foreign partnership. PRS earns $100 of
interest income that is not export financing
interest as defined in section 954(c)(2)(B), or
qualified banking or financing income as
defined in section 954(h)(3)(A), from a
person unrelated to CFC. This interest
income would have been foreign personal
holding company income to CFC, under
section 954(c), if it had received this income
directly. Accordingly, CFC’s distributive
share of this interest income, $80, is foreign
personal holding company income.

(3) Effective date. This paragraph (g)
applies to taxable years of a controlled
foreign corporation beginning on or after
July 23, 2002.

4. In §1.954-1, paragraph (g) is added
to read as follows:

§1.954-1 Foreign base company income.
* * * * *

(g) Distributive share of partnership
income—(1) Application of related
person and country of organization
tests. Unless otherwise provided, to
determine the extent to which a
controlled foreign corporation’s
distributive share of any item of gross
income of a partnership would have
been subpart F income if received by it
directly, under § 1.952—1(g), ifa
provision of subpart F requires a
determination of whether an entity is a
related person, within the meaning of
section 954(d)(3), or whether an activity
occurred within or outside the country
under the laws of which the controlled
foreign corporation is created or
organized, this determination shall be

made by reference to such controlled
foreign corporation and not by reference
to the partnership.

(2) Application of related person test
for sales and purchase transactions
between a partnership and its controlled
foreign corporation partner. For
purposes of determining whether a
controlled foreign corporation’s
distributive share of any item of gross
income of a partnership is foreign base
company sales income under section
954(d)(1) when the item of income is
derived from the sale by the partnership
of personal property purchased by the
partnership from (or sold by the
partnership on behalf of) the controlled
foreign corporation; or the sale by the
partnership of personal property to (or
the purchase of personal property by the
partnership on behalf of) the controlled
foreign corporation (CFC-partnership
transaction), the CFC-partnership
transaction will be treated as a
transaction with an entity that is a
related person, within the meaning of
section 954(d)(3), under paragraph (g)(1)
of this section, if—

(i) The controlled foreign corporation
purchased such personal property from
(or sold it to the partnership on behalf
of), or sells such personal property to (or
purchases it from the partnership on
behalf of), a related person with respect
to the controlled foreign corporation
(other than the partnership), within the
meaning of section 954(d)(3); or

(ii) The branch rule of section
954(d)(2) applies to treat as foreign base
company sales income the income of the
controlled foreign corporation from
selling to the partnership (or a third
party) personal property that the
controlled foreign corporation has
manufactured, in the case where the
partnership purchases personal property
from (or sells personal property on
behalf of) the controlled foreign
corporation.

(3) Examples. The application of this
paragraph (g) is illustrated by the
following examples:

Example 1. CFC, a controlled foreign
corporation organized in Country A, is an 80-
percent partner in Partnership, a partnership
organized in Country A. All of the stock of
CFC is owned by USP, a U.S. corporation.
Partnership earns commission income from
purchasing Product O on behalf of USP, from
unrelated manufacturers in Country B, for
sale in the United States. To determine
whether CFC’s distributive share of
Partnership’s commission income is foreign
base company sales income under section
954(d), CFC is treated as if it purchased
Product O on behalf of USP. Under section
954(d)(3), USP is a related person with
respect to CFC. Thus, with respect to CFC,
the sales income is deemed to be derived
from the purchase of personal property on
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behalf of a related person. Because the
property purchased is both manufactured
and sold for use outside of Country A, CFC’s
country of organization, CFC’s distributive
share of the sales income is foreign base
company sales income.

Example 2. (i) CFC1, a controlled foreign
corporation organized in Country A, is an 80-
percent partner in Partnership, a partnership
organized in Gountry B. CFC2, a controlled
foreign corporation organized in Country B,
owns the remaining 20 percent interest in
Partnership. CFC1 and CFC2 are owned by a
common U.S. parent, USP. CFC2
manufactures Product A in Country B.
Partnership earns sales income from
purchasing Product A from CFC2 and selling
it to third parties located in Country B that
are not related persons with respect to CFC1
or CFC2. To determine whether CFC1’s
distributive share of Partnership’s sales
income is foreign base company sales income
under section 954(d), CFC1 is treated as if it
purchased Product A from CFC2 and sold it
to third parties in Country B. Under section
954(d)(3), CFC2 is a related person with
respect to CFC1. Thus, with respect to CFC1,
the sales income is deemed to be derived
from the purchase of personal property from
a related person. Because the property
purchased is both manufactured and sold for
use outside of Country A, CFC1’s country of
organization, CFC1’s distributive share of the
sales income is foreign base company sales
income.

(ii) Because Product A is both
manufactured and sold for use within CFC2’s
country of organization, CFC2’s distributive
share of Partnership’s sales income is not
foreign base company sales income.

Example 3. CFC, a controlled foreign
corporation organized in Country A, is an 80
percent partner in MJK Partnership, a
Country B partnership. CFC purchased goods
from J Corp, a Country C corporation that is
a related person with respect to CFC. CFC
sold the goods to MJK Partnership. In turn,
MJK Partnership sold the goods to P Corp, a
Country D corporation that is unrelated to
CFC. P Corp sold the goods to unrelated
customers in Country D. The goods were
manufactured in Country C by persons
unrelated to ] Corp . CFC’s distributive share
of the income of MJK Partnership from the
sale of goods to P Corp will be treated as
income from the sale of goods purchased
from a related person for purposes of section
954(d)(1) because CFC purchased the goods
from J Corp, a related person. Because the
goods were both manufactured and sold for
use outside of Country A, CFC’s distributive
share of the income attributable to the sale
of the goods is foreign base company sales
income. Further, CFC’s income from the sale
of the goods to MJK Partnership will also be
foreign base company sales income.

Example 4. The facts are the same as
Example 3, except that MJK Partnership
purchased the goods from P Corp and sold
those goods to CFC. CFC sold the goods to
J Corp. J Corp sold the goods to unrelated
customers in Country C. CFC’s distributive
share of the income of MJK Partnership from
the sale of the goods by the partnership to
itself will be treated as income from the sale
of goods to a related person, for purposes of

section 954(d)(1). Because the goods were
both manufactured and sold for use outside
of Country A, CFC’s distributive share of
income attributable to the sale of the goods
is foreign base company sales income.
Further, CFC’s income from the sale of the
goods to J Corp is also foreign base company
sales income.

(4) Effective date. This paragraph (g)
applies to taxable years of a controlled
foreign corporation beginning on or after
July 23, 2002.

5.In §1.954-2, paragraph (a)(5) is
added to read as follows:

§1.954-2 Foreign personal holding
company income.

(a] LN

(5) Special rules applicable to
distributive share of partnership
income—(i) [Reserved].

(ii) Certain other exceptions
applicable to foreign personal holding
company income. To determine the
extent to which a controlled foreign
corporation’s distributive share of an
item of income of a partnership is
foreign personal holding company
income —

(A) The exceptions contained in
section 954(c) that are based on whether
the controlled foreign corporation is
engaged in the active conduct of a trade
or business, including section 954(c)(2)
and paragraphs (b)(2) and (6), (e)(1)(ii)
and (3)(ii), (iii) and (iv), (f)(1)(ii),
(g)(2)(ii), and (h)(3)(ii) of this section,
shall apply only if any such exception
would have applied to exclude the
income from foreign personal holding
company income if the controlled
foreign corporation had earned the
income directly, determined by taking
into account only the activities of, and
property owned by, the partnership and
not the separate activities or property of
the controlled foreign corporation or
any other person;

(B) A controlled foreign corporation’s
distributive share of partnership income
will not be excluded from foreign
personal holding company income
under the exception contained in
section 954(h) unless the controlled
foreign corporation is an eligible
controlled foreign corporation within
the meaning of section 954(h)(2) (taking
into account the income of the
controlled foreign corporation and any
partnerships or other qualified business
units, within the meaning of section
989(a), of the controlled foreign
corporation, including the controlled
foreign corporation’s distributive share
of partnership income) and the
partnership, of which the controlled
foreign corporation is a partner,
generates qualified banking or financing
income within the meaning of section

954(h)(3) (taking into account only the
income of the partnership);

(C) A controlled foreign corporation’s
distributive share of partnership income
will not be excluded from foreign
personal holding company income
under the exception contained in
section 954(i) unless the controlled
foreign corporation partner is a
qualifying insurance company, as
defined in section 953(e)(3) (determined
by examining premiums written by the
controlled foreign corporation and any
partnerships or other qualified business
units, within the meaning of section
989(a), of the CFC partner), and the
partnership, of which the controlled
foreign corporation is a partner,
generates qualified insurance income
within the meaning of section 954(i)(2)
(taking into account only the income of
the partnership).

(i1i) Examples. The application of
paragraph (a)(5)(ii) is demonstrated by
the following examples:

Example 1. B Corp, a Country C
corporation, is a controlled foreign
corporation within the meaning of section
957(a). B Corp is an 80 percent partner of
RKS Partnership, a Gountry D partnership
whose principal office is located in Country
D. RKS Partnership is a qualified business
unit of B Corp, within the meaning of section
989(a). B Corp, including income earned
through RKS Partnership, derives more than
70 percent of its gross income directly from
the active and regular conduct of a lending
or finance business, within the meaning of
section 954(h)(4), from transactions in
various countries with customers which are
not related persons. Thus, B Corp is
predominantly engaged in the active conduct
of a banking, financing, or similar business
within the meaning of section 954(h)(2)(A)(i).
B Corp conducts substantial activity with
respect to such business within the meaning
of section 954(h)(2)(A)(ii). RKS Partnership
derives more than 30 percent of its income
from the active and regular conduct of a
lending or finance business, within the
meaning of section 954(h)(4), from
transactions with customers which are not
related persons and which are located solely
within the home country of RKS Partnership,
Country D. B Corp’s distributive share of RKS
Partnership’s income from its lending or
finance business will satisfy the special rule
for income derived in the active conduct of
banking, financing, or similar business of
section 954(h). B Corp is an eligible
controlled foreign corporation within the
meaning of section 954(h)(2) and RKS
Partnership generates qualified banking or
financing income within the meaning of
section 954(h)(3). B Corp does not have any
foreign personal holding company income
with respect to its distributive share of RKS
Partnership income attributable to its lending
or finance business income earned in
Country D.

Example 2. D Corp, a Country F
corporation, is a controlled foreign
corporation within the meaning of section
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957(a). D Corp satisfies the requirements of
section 953(e)(3) and is a qualifying
insurance company. D Corp is a 40 percent
partner of DJ Partnership, a Country G
partnership. DJ Partnership is a qualified
business unit of D Corp, within the meaning
of section 989(a), and is licensed by the
applicable insurance regulatory body for
Country G to sell insurance to persons other
than related persons in its home country
within the meaning of section 953(e)(4)(A).
DJ Partnership receives income from persons
who are not related persons, within the
meaning of section 954(d)(3), from
investments that satisfy the requirements of
section 954(i)(2). D Corp’s distributive share
of DJ Partnership’s income from investments
that satisfy the requirements of section
954(i)(2) will not be treated as foreign
personal holding company income because D
Corp will satisfy the special rule of section
954(i) for income derived in the active
conduct of insurance business. DJ
Partnership is a qualifying insurance
company branch within the meaning of
section 953(e)(4) and its income is qualified
insurance income within the meaning of
section 954(i)(2). D Corp does not have any
foreign personal holding company income as
a result of its distributive share of DJ
Partnership income that is attributable to the
partnership’s qualifying insurance income.

(iv) [Reserved].

(v) Effective date. This paragraph
(a)(5) applies to taxable years of a
controlled foreign corporation beginning
on or after July 23, 2002.

6. In § 1.954-3, paragraph (a)(6) is
added to read as follows:

§1.954-3 Foreign base company sales
income.

(a) R

(6) Special rule applicable to
distributive share of partnership
income—(i) In general. To determine
the extent to which a controlled foreign
corporation’s distributive share of any
item of gross income of a partnership
would have been foreign base company
sales income if received by it directly,
under § 1.952-1(g), the property sold
will be considered to be manufactured,
produced or constructed by the
controlled foreign corporation, within
the meaning of paragraph (a)(4) of this
section, only if the manufacturing
exception of paragraph (a)(4) of this
section would have applied to exclude
the income from foreign base company
sales income if the controlled foreign
corporation had earned the income
directly, determined by taking into
account only the activities of, and
property owned by, the partnership and
not the separate activities or property of
the controlled foreign corporation or
any other person.

(ii) Example. The application of
paragraph (a)(6)(i) of this section is
illustrated by the following example:

Example. CFC, a controlled foreign
corporation organized under the laws of
Country A, is an 80 percent partner in
Partnership X, a partnership organized under
the laws of Country B. Partnership X
performs activities in Country B that would
constitute the manufacture of Product O,
within the meaning of paragraph (a)(4) of this
section, if performed directly by CFC.
Partnership X, through its sales offices in
Country B, then sells Product O to Corp D,

a corporation that is a related person with
respect to CFC, within the meaning of section
954(d)(3), for use within Gountry B. CFC’s
distributive share of Partnership X’s sales
income is not foreign base company sales
income because the manufacturing exception
of paragraph (a)(4) of this section would have
applied to exclude the income from foreign
base company sales income if CFC had
earned the income directly.

(iii) Effective date. This paragraph
(a)(6) applies to taxable years of a
controlled foreign corporation beginning
on or after July 23, 2002.

* * * * *

7.In § 1.954—4, paragraph (b)(2)(iii) is

added to read as follows:

§1.954-4 Foreign base company services
income.
* * * * *

* % %

%12)% * k% %

(iii) Special rule applicable to
distributive share of partnership
income. A controlled foreign
corporation’s distributive share of a
partnership’s services income will be
deemed to be derived from services
performed for or on behalf of a related
person, within the meaning of section
954(e)(1)(A), if the partnership is a
related person with respect to the
controlled foreign corporation, under
section 954(d)(3), and, in connection
with the services performed by the
partnership, the controlled foreign
corporation, or a person that is a related
person with respect to the controlled
foreign corporation, provided assistance
that would have constituted substantial
assistance contributing to the
performance of such services, under
paragraph (b)(2)(ii) of this section, if
furnished to the controlled foreign
corporation by a related person. This
paragraph (b)(2)(iii) applies to taxable
years of a controlled foreign corporation
beginning on or after July 23, 2002.

* * * * *

8.In §1.956-2, paragraph (a)(3) is

added to read as follows:

§1.956-2 Definition of United States
property.

(a] * k% %

(3) Property owned through
partnership. For purposes of section
956, if a controlled foreign corporation
is a partner in a partnership that owns

property that would be United States
property, within the meaning of
paragraph (a)(1) of this section, if owned
directly by the controlled foreign
corporation, the controlled foreign
corporation will be treated as holding an
interest in the property equal to its
interest in the partnership and such
interest will be treated as an interest in
United States property. This paragraph
(a)(3) applies to taxable years of a
controlled foreign corporation beginning
on or after July 23, 2002.

* * * * *

David A. Mader,

Deputy Commissioner of Internal Revenue.
Approved: July 16, 2002.

Pamela F. Olson,

Acting Assistant Secretary of the Treasury.

[FR Doc. 02—18453 Filed 7—22-02; 8:45 am)]

BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[TD 9007]

RIN 1545-AW87

Compromise of Tax Liabilities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to the compromise
of internal revenue taxes. The
regulations adopt the rules of the
temporary regulations and reflect
changes to the law made by the Internal
Revenue Service Restructuring and
Reform Act of 1998 and the Taxpayer
Bill of Rights II.

EFFECTIVE DATE: These regulations are
effective July 18, 2002.

FOR FURTHER INFORMATION CONTACT:
Frederick W. Schindler, (202) 622-3620
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains final
regulations amending the Procedure and
Administration Regulations (26 CFR
part 301) under section 7122 of the
Internal Revenue Code (Code). The
regulations reflect the amendment of
section 7122 by section 3462 of the
Internal Revenue Service Restructuring
and Reform Act of 1998 (RRA 1998),
Public Law 105-206 (112 Stat. 685, 764)
and by section 503 of the Taxpayer Bill
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of Rights II, Public Law 104-168 (110
Stat. 1452, 1461).

As amended by RRA 1998, section
7122 provides that the Secretary will
develop guidelines to determine when
an offer to compromise is adequate and
should be accepted to resolve a dispute.
The legislative history accompanying
RRA 1998 explains that Congress
intended that, in certain circumstances,
factors such as equity, hardship, and
public policy be taken into account by
the IRS in evaluating whether the
compromise of individual tax liabilities
would promote effective tax
administration. H. Conf. Rep. 599, 105th
Cong., 2d Sess. 289 (1998). On July 21,
1999, temporary regulations (TD 8829;
64 FR 39020) and a notice of proposed
rulemaking (REG-116991-98; 64 FR
39106) reflecting these changes were
published in the Federal Register. Four
written comments on the temporary and
proposed regulations were received. A
public hearing on the regulations was
requested but that request was later
withdrawn. No public hearing was
scheduled or held. The final regulations
adopt the rules of the temporary
regulations with minor changes.

Explanation of Provisions

A compromise is an agreement
between a taxpayer and the Government
that settles a tax liability for payment of
less than the total amount determined
and assessed. Consistent with its
mission of applying the tax laws with
integrity and fairness to all, the IRS
generally expects that all taxpayers will
pay the total amount due, regardless of
amount. See Policy Statement P—5-2,
Collecting Principles (Approved
February 17, 2000), reprinted at IRM
1.2.1.5.2. When attempting to resolve a
tax delinquency, the IRS will work with
taxpayers to achieve full payment of all
tax, penalties, and interest imposed by
Congress. Where payment in full cannot
immediately be achieved, the IRS may,
at its discretion, allow taxpayers to pay
over time through installment
agreements.

The IRS recognizes that it is both
sound business practice and good tax
policy to settle some cases for less than
the total amount due. Prior to issuance
of the temporary regulations, the IRS
had a longstanding practice of
compromising where there was doubt as
to the existence or amount of the tax
liability or doubt that the total amount
due could be collected. The final
regulations continue these traditional
grounds for compromise. In addition, to
reflect the changes made by RRA 1998,
the final regulations allow compromise
where there is no doubt as to liability or
as to collectibility, but where

compromise would promote effective
tax administration because either (1)
collection of the liability would create
economic hardship, or (2) compelling
public policy or equity considerations
provide a sufficient basis for
compromising the liability. Compromise
based on these hardship and public
policy/equity bases, however, may not
be authorized if compromise would
undermine compliance with the tax
laws.

Effective Tax Administration—
Economic Hardship

The final regulations retain the
reference in the temporary regulations
to the economic hardship standard of
§301.6343—1, which defines economic
hardship as the inability to pay
reasonable basic living expenses. In
determining reasonable basic living
expenses, § 301.6343-1 directs the IRS
to consider relevant information such as
the taxpayer’s age, employment status
and history, number of dependents, and
other “unique circumstances.” The final
regulations supplement this standard by
providing a non-exclusive list of factors
which support a finding of economic
hardship, and by providing examples to
illustrate application of the standard.

The fourth example of economic
hardship in the temporary regulations,
involving a business taxpayer, has been
removed in order to eliminate an
inconsistency. The economic hardship
standard of § 301.6343-1 specifically
applies only to individuals. The fourth
example was included in the temporary
regulations in the event that a standard
for evaluating economic hardship with
respect to non-individuals could be
developed. After evaluating this issue
further, the IRS and Treasury
Department have concluded that an
economic hardship standard for non-
individuals does not necessarily
promote effective tax administration.
Permitting compromise in non-
individual cases where there is no doubt
as to collectibility, for instance, would
raise the issue of whether the
Government should be foregoing the
collection of taxes to support a
nonviable business.

Although economic hardship
therefore is not a basis for compromise
for non-individuals under the final
regulations, IRS experience has shown
that the doubt as to collectibility
standard often may permit the
resolution of cases involving businesses
and other non-individual taxpayers. In
addition, even if a business or other
non-individual is unable to compromise
on liability or collectibility grounds,
compelling public policy or equity
considerations (discussed below) may

provide sufficient grounds to
compromise the case.

A commenting party suggested that
the economic hardship standard and
examples were not inclusive enough,
specifically stating that the first two
examples of economic hardship in the
temporary regulations were drawn too
narrowly. The first example illustrating
economic hardship described a taxpayer
whose assets and income are likely to be
exhausted caring for a dependent child.
The commenting party believed that the
regulations would better promote
effective tax administration if the
example were expanded to include care
of a dependent parent or other family
member. The second example described
a retired taxpayer whose only income is
from a pension and whose only asset is
a retirement account. The taxpayer
could pay the tax liability in full by
liquidating his retirement account, but
doing so would leave the taxpayer
without adequate means of support. The
commenting party suggested that the
example should specifically state that
the age of the taxpayer should be taken
into account. Otherwise, a taxpayer
close to retirement age may feel
compelled to retire so as to eliminate
other sources of income and qualify
under this example since retirement
funds would then be the only source of
income. A second commenting party
also suggested that the moral or legal
obligation to support others be listed as
a factor supporting a finding of
economic hardship.

The final regulations adopt these
suggestions, in part, by stating that one
factor supporting a finding of economic
hardship might be that all available
funds are used for the care of a
dependent. Although the final
regulations include examples to
illustrate the application of the
economic hardship standard, the central
inquiry is whether full collection of the
liability would render the taxpayer
unable to provide for reasonable basic
living expenses. Facts such as the
number of dependents and the age and
health of taxpayers and their
dependents are factors which
§ 301.6343-1 provides should be
considered when making that economic
hardship determination. Furthermore,
the examples in the final regulations are
not intended to be exclusive and should
not be read to suggest that all of the facts
discussed in a given example must be
present in a case in order for
compromise to be authorized.

Effective Tax Administration—Public
Policy and Equity

The temporary regulations provided
that the IRS may compromise a liability
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to promote effective tax administration
even if no other basis for compromise is
available. (As discussed above,
compromise on the basis of economic
hardship is not available to non-
individuals under the final regulations.)
The temporary regulations provided that
the IRS may compromise under the non-
hardship effective tax administration
standard to promote effective tax
administration when, “[r]egardless of
the taxpayer’s financial circumstances,
exceptional circumstances exist such
that collection of the full liability will
be detrimental to voluntary compliance
by taxpayers.”

The “detrimental to voluntary
compliance” standard in the temporary
regulations was intended to indicate
that the IRS may compromise in those
rare cases where collection of the full
liability would adversely affect the
overall tax system. Based on public
comments and on IRS experience in
implementing the temporary
regulations, this standard has been
restated in the final regulations to
clarify the types of cases that may
qualify for compromise on these
grounds. Compromise under the non-
hardship effective tax administration
standard in the final regulations,
however, still is expected to be
appropriate only in those rare cases
where collection would adversely affect
the overall tax system.

Under the final regulations, a taxpayer
seeking to compromise a liability on this
basis must identify compelling public
policy or equity considerations
providing a sufficient basis for
compromising the liability. The
circumstances must be such that
compromise is justified even though a
similarly situated taxpayer may have
paid his liability in full. Before
accepting an offer based on equity and
public policy considerations, the IRS
must conclude that collection of the full
liability would undermine public
confidence that the tax laws are being
administered in a fair and equitable
manner.

The clarification to the non-hardship
effective tax administration standard in
the final regulations recognizes that
compromise on these grounds raises the
issue of disparate treatment of taxpayers
who are able to pay the full amount of
their liabilities without economic
hardship. Some taxpayers will pay less
than the full amount owed, while others
must pay in full. (Some taxpayers who
pay in full also may be in situations
similar to that of the taxpayer requesting
compromise.) Accordingly, the final
regulations specify that a taxpayer must
demonstrate that the circumstances of
the taxpayer’s liability implicate public

policy or equity concerns compelling
enough to justify compromise
notwithstanding this inherent inequity.
As noted earlier, the cases satisfying the
equity and public policy standard are
expected to be rare. In applying this
standard, the IRS will presume that the
correct application of the tax laws
produces a fair and equitable result,
absent exceptional circumstances.

The notice of proposed rulemaking
specifically encouraged the public to
make comments or provide examples
regarding the particular types of cases or
situations in which the Secretary’s
authority to compromise should be used
because: (1) Collection of the full
amount of tax liability would be
detrimental to voluntary compliance
(i.e., may be appropriate for compromise
under the non-hardship effective tax
administration standard) or (2) IRS
delay in determining the tax liability
has resulted in the accumulation of
significant interest and penalties. Parties
providing comments regarding delay in
interest and penalty cases were asked to
consider the possible interplay between
cases compromised under this provision
and the relief accorded taxpayers under
section 6404(e).

Two parties submitted comments in
response to this request. Both suggested
that the regulations be expanded to
authorize compromise in situations
where delay in determining the
taxpayer’s liability caused substantial
interest and penalties to accrue. The
first suggested that compromise on the
basis that collection in full would be
detrimental to voluntary compliance
was warranted when any undue delay
by the IRS resulted in the accumulation
of penalties and interest. The
commenting party suggested that the
regulations include delay by the IRS in
determining the taxpayer’s liability,
issuing a revenue agent’s report or
notice of deficiency, or litigating the
issues as factors and examples
supporting compromise on these
grounds. The commenting party did not
suggest a standard for determining
“undue delay” and did not discuss
whether this kind of expansion of the
compromise regulations would
undermine the interest abatement
provisions of section 6404(e).

The second party to comment on this
provision in the regulations suggested
compromise should be authorized
where a liability results from factors
beyond the taxpayer’s control and the
accumulation of interest and penalties is
disproportionately large compared to
the initial liability. The specific
example suggested by the commenting
party was one in which the Tax Matters
Partner (TMP) in a partnership subject

to the unified audit procedures of the
Tax Equity and Fiscal Responsibility
Act of 1982 (TEFRA) fraudulently sells
shares in a sham business to other
partners and those partners incur
substantial interest and penalties
attributable to partnership items.
According to the commenting party, the
failure of the IRS to remove a TMP being
investigated for fraud relating to the
partnership, and to allow the TMP to
continue to represent the partnership
during the audit, creates “‘exceptional
circumstances” warranting compromise
with other partners. The commenting
party acknowledged that section 6404(e)
would not usually authorize the
abatement of interest under such
circumstances because the interest does
not result from an unreasonable error or
delay by an IRS official in performing a
ministerial or managerial act. The
commenting party also acknowledged
that it would be unwise to craft a rule
that would make the Government an
insurer of individual taxpayer liabilities
attributable to the misdeeds of a tax
shelter promoter. However, the
commenting party believed that where
the IRS’s failure to remove the TMP
contributed to the problem, compromise
is warranted.

The IRS and Treasury Department do
not believe that it would promote
effective tax administration to authorize
compromise solely on the basis of an
asserted delay by the IRS, particularly
delay that does not support relief under
section 6404(e) with respect to accrued
interest, or on the basis that a third
party, such as the taxpayer’s partner, is
claimed to have defrauded or otherwise
caused financial harm to the taxpayer.
Nevertheless, cases in which a taxpayer
believes the liability was caused, in
whole or in part, by delay on the part
of the IRS or by the actions of third
parties may be appropriate for
compromise under the public policy
and equity standard. Such cases,
however, are expected to be rare, as the
taxpayer must identify compelling
public policy or equity concerns that
satisfy the standard set forth above.

The IRS and Treasury Department are
mindful that the Congressional
Conference Committee, in adding
section 7122(c) as part of RRA 1998,
anticipated that the IRS may use the
authority provided in section 7122(c) to
resolve longstanding cases by foregoing
penalties and interest resulting from
delays in determining a taxpayer’s
liability. See H. Conf. Rep. 599, 105th
Cong., 2d Sess. 289 (1998). The IRS’
experience in applying the temporary
regulations is that these regulations
have given effect to the intent of
Congress, as expressed in the
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Conference Report, since cases
involving substantial interest and
penalties often can be compromised
under the standards of doubt as to
collectibility and economic hardship.
Similarly, although a taxpayer is in the
best position to anticipate, and protect
himself or herself from, the risks of
business associations and transactions,
the misdeeds of third parties that may
have contributed to a tax liability may
be taken into account when determining
whether to accept a compromise based
on doubt as to collectibility or on a
finding that collection would cause
economic hardship.

Amount of Compromise if Basis for
Compromise Exists

The final regulations set forth the
permissible bases for compromise, one
of which must be established in order to
accept an offer to compromise liabilities
arising under the internal revenue laws.
They do not, however, prescribe the
amount which must be offered in order
for an offer to be acceptable. The
amount to be paid, future compliance,
or other conditions precedent to
satisfaction of a liability for less than the
full amount due are matters left to the
discretion of the Secretary. For the sake
of clarity, the final regulations now
expressly state this principle, which
was stated only in the preamble to the
temporary regulations.

As required by section 7122(c)(2)(A)
and (B), added by RRA 1998, the final
regulations provide for the development
and publication of national and local
living allowances that permit taxpayers
entering into offers to compromise to
have an adequate means to provide for
their basic living expenses. The
determination of whether the published
standards should be applied in any
particular case must be based upon an
evaluation of the individual facts and
circumstances presented. The Secretary
will continue to determine the
appropriate means to publish these
national and local living allowances.

A commenting party suggested that
the national and local living allowance
standards be eliminated in favor of a
rule requiring all offer specialists to look
only to an individual taxpayer’s actual
facts and circumstances to determine
the amount necessary to provide for
reasonable basic living expenses.
According to the commenting party, IRS
employees rarely depart from the
national and local standards, which, in
practice, serve as a “‘cap’’ on expenses,
rather than as a general guide to be
applied based on the specific facts of a
case.

Because publication of the national
and local standards is required by

section 7122(c)(2)(A), the suggestion
that the standards be eliminated has not
been adopted. In accordance with
section 7122(c)(2)(B), the final
regulations require that the IRS consider
the facts and circumstances of the case
when determining basic living
expenses. Consistent with this
requirement in the statute and
regulations, the IRS has issued internal
guidance requiring that the particular
facts and circumstance of a taxpayer’s
case be considered whenever the
expense standards are applied, and that
expense allowances beyond the
standards be used whenever use of the
standards would result in a taxpayer not
having adequate means to provide for
basic living expenses.

Other Provisions

Section 7122(c)(3)(A) prohibits the
rejection of an offer to compromise by
a low income taxpayer based solely on
the amount of the offer. The final
regulations expand this rule to apply to
all taxpayers regardless of income level.
The final regulations state that no offer
may be rejected based solely on the
amount of the offer. Offers will only be
rejected when the IRS determines that
no basis for compromise under this
section is present or that the offer is
unacceptable under the Secretary’s
policies and procedures.

In accordance with section 7122(d)(1),
the final regulations provide that all
proposed rejections of offers to
compromise will receive independent
administrative review prior to final
rejection. Section 7122(d)(2) requires
and the regulations also provide that the
taxpayer may appeal any rejection of an
offer to compromise to the IRS Office of
Appeals. The final regulations provide,
however, that when the IRS returns an
offer to compromise because the offer
was submitted solely to delay
collection, or because the taxpayer
failed to provide requested information
required by the IRS to evaluate or
process the offer under IRS procedures,
the return of the offer does not
constitute a rejection and, thus, is not
subject to appeal. In the event that the
IRS institutes collection action
following the return of an offer to
compromise, the taxpayer may have the
right to consideration of the whole of
his collection case under other
provisions of the Code.

Although not required by any
provision of the Code, the temporary
regulations provided that an offer could
not be returned to a taxpayer for failure
to submit requested financial
information until an independent
administrative review of the proposed
return was completed. The requirement

of an independent administrative
review of proposed returns was the
source of significant delays and was
redundant because an IRS manager must
review and approve all returns of offers
for failure to submit requested financial
information. The final regulations
therefore require review only by an IRS
manager in these cases.

Pursuant to section 6331(k), the final
regulations also provide that the IRS
may not levy to collect a liability while
an offer to compromise is pending, or
for the 30 days following any rejection
of an offer to compromise, or during any
period that an appeal of any rejection is
being considered, when such appeal is
instituted within the 30 days following
rejection. Levy will not, however, be
precluded in any case where collection
is in jeopardy or the offer to
compromise was submitted solely to
delay collection. The regulations also
correct for an omission in the temporary
regulations by providing that the IRS
may not refer a case to the Department
of Justice to collect an unpaid tax
through a judicial proceeding while an
offer to compromise that tax is pending
or while a rejection of such an offer is
being considered by the IRS Office of
Appeals. The IRS may, however,
authorize the Department of Justice to
file a counterclaim in any refund
proceeding commenced by a taxpayer,
participate in bankruptcy or insolvency
cases commenced by or against the
taxpayer, or join a taxpayer in any other
proceeding in which liability for the tax
at issue may be established or disputed.

The final regulations also implement
section 503(a) of the Taxpayer Bill of
Rights II by specifying that Chief
Counsel review of an accepted offer to
compromise is required only for offers
in compromise involving $50,000 or
more in unpaid liabilities.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the
preceding temporary regulations were
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.
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Drafting Information

The principal author of these
regulations is Frederick W. Schindler of
the Office of Associate Chief Counsel
(Procedure and Administration),
Collection, Bankruptcy & Summonses
Division.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

1. The authority citation for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
2. Sections 301.7122—0 and 301.7122—
1 are added to read as follows:

§301.7122-0 Table of contents.

This section lists the major captions
that appear in the regulations under
§301.7122-1.

§301.7122-1

(a) In general.

(b) Grounds for compromise.

(c) Special rules for the evaluation of offers
to compromise.

(d) Procedures for submission and
consideration of offers.

(e) Acceptance of an offer to compromise a
tax liability.

(f) Rejection of an offer to compromise.

(g) Effect of offer to compromise on collection
activity.

(h) Deposits.

(i) Statute of limitations.

(j) Inspection with respect to accepted offers
to compromise.

(k) Effective date.

Compromises.

§301.7122-1 Compromises.

(a) In general—(1) If the Secretary
determines that there are grounds for
compromise under this section, the
Secretary may, at the Secretary’s
discretion, compromise any civil or
criminal liability arising under the
internal revenue laws prior to reference
of a case involving such a liability to the
Department of Justice for prosecution or
defense.

(2) An agreement to compromise may
relate to a civil or criminal liability for
taxes, interest, or penalties. Unless the
terms of the offer and acceptance
expressly provide otherwise, acceptance
of an offer to compromise a civil
liability does not remit a criminal
liability, nor does acceptance of an offer

to compromise a criminal liability remit
a civil liability.

(b) Grounds for compromise—(1)
Doubt as to liability. Doubt as to liability
exists where there is a genuine dispute
as to the existence or amount of the
correct tax liability under the law.
Doubt as to liability does not exist
where the liability has been established
by a final court decision or judgment
concerning the existence or amount of
the liability. See paragraph (f)(4) of this
section for special rules applicable to
rejection of offers in cases where the
Internal Revenue Service (IRS) is unable
to locate the taxpayer’s return or return
information to verify the liability.

(2) Doubt as to collectibility. Doubt as
to collectibility exists in any case where
the taxpayer’s assets and income are less
than the full amount of the liability.

(3) Promote effective tax
administration. (i) A compromise may
be entered into to promote effective tax
administration when the Secretary
determines that, although collection in
full could be achieved, collection of the
full liability would cause the taxpayer
economic hardship within the meaning
of §301.6343-1.

(ii) If there are no grounds for
compromise under paragraphs (b)(1),
(2), or (3)(i) of this section, the IRS may
compromise to promote effective tax
administration where compelling public
policy or equity considerations
identified by the taxpayer provide a
sufficient basis for compromising the
liability. Compromise will be justified
only where, due to exceptional
circumstances, collection of the full
liability would undermine public
confidence that the tax laws are being
administered in a fair and equitable
manner. A taxpayer proposing
compromise under this paragraph
(b)(3)(ii) will be expected to
demonstrate circumstances that justify
compromise even though a similarly
situated taxpayer may have paid his
liability in full.

(iii) No compromise to promote
effective tax administration may be
entered into if compromise of the
liability would undermine compliance
by taxpayers with the tax laws.

(c) Special rules for evaluating offers
to compromise—(1) In general. Once a
basis for compromise under paragraph
(b) of this section has been identified,
the decision to accept or reject an offer
to compromise, as well as the terms and
conditions agreed to, is left to the
discretion of the Secretary. The
determination whether to accept or
reject an offer to compromise will be
based upon consideration of all the facts
and circumstances, including whether
the circumstances of a particular case

warrant acceptance of an amount that
might not otherwise be acceptable under
the Secretary’s policies and procedures.

(2) Doubt as to collectibility—(i)
Allowable expenses. A determination of
doubt as to collectibility will include a
determination of ability to pay. In
determining ability to pay, the Secretary
will permit taxpayers to retain sufficient
funds to pay basic living expenses. The
determination of the amount of such
basic living expenses will be founded
upon an evaluation of the individual
facts and circumstances presented by
the taxpayer’s case. To guide this
determination, guidelines published by
the Secretary on national and local
living expense standards will be taken
into account.

(ii) Nonliable spouses—(A) In general.
Where a taxpayer is offering to
compromise a liability for which the
taxpayer’s spouse has no liability, the
assets and income of the nonliable
spouse will not be considered in
determining the amount of an adequate
offer. The assets and income of a
nonliable spouse may be considered,
however, to the extent property has
been transferred by the taxpayer to the
nonliable spouse under circumstances
that would permit the IRS to effect
collection of the taxpayer’s liability
from such property (e.g., property that
was conveyed in fraud of creditors),
property has been transferred by the
taxpayer to the nonliable spouse for the
purpose of removing the property from
consideration by the IRS in evaluating
the compromise, or as provided in
paragraph (c)(2)(ii)(B) of this section.
The IRS also may request information
regarding the assets and income of the
nonliable spouse for the purpose of
verifying the amount of and
responsibility for expenses claimed by
the taxpayer.

(B) Exception. Where collection of the
taxpayer’s liability from the assets and
income of the nonliable spouse is
permitted by applicable state law (e.g.,
under state community property laws),
the assets and income of the nonliable
spouse will be considered in
determining the amount of an adequate
offer except to the extent that the
taxpayer and the nonliable spouse
demonstrate that collection of such
assets and income would have a
material and adverse impact on the
standard of living of the taxpayer, the
nonliable spouse, and their dependents.

(3) Compromises to promote effective
tax administration—(i) Factors
supporting (but not conclusive of) a
determination that collection would
cause economic hardship within the
meaning of paragraph (b)(3)(i) of this
section include, but are not limited to—
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(A) Taxpayer is incapable of earning
a living because of a long term illness,
medical condition, or disability, and it
is reasonably foreseeable that taxpayer’s
financial resources will be exhausted
providing for care and support during
the course of the condition;

(B) Although taxpayer has certain
monthly income, that income is
exhausted each month in providing for
the care of dependents with no other
means of support; and

(C) Although taxpayer has certain
assets, the taxpayer is unable to borrow
against the equity in those assets and
liquidation of those assets to pay
outstanding tax liabilities would render
the taxpayer unable to meet basic living
expenses.

(ii) Factors supporting (but not
conclusive of) a determination that
compromise would undermine
compliance within the meaning of
paragraph (b)(3)(iii) of this section
include, but are not limited to—

(A) Taxpayer has a history of
noncompliance with the filing and
payment requirements of the Internal
Revenue Code;

(B) Taxpayer has taken deliberate
actions to avoid the payment of taxes;
and

(C) Taxpayer has encouraged others to
refuse to comply with the tax laws.

(iii) The following examples illustrate
the types of cases that may be
compromised by the Secretary, at the
Secretary’s discretion, under the
economic hardship provisions of
paragraph (b)(3)(i) of this section:

Example 1. The taxpayer has assets
sufficient to satisfy the tax liability. The
taxpayer provides full time care and
assistance to her dependent child, who has
a serious long-term illness. It is expected that
the taxpayer will need to use the equity in
his assets to provide for adequate basic living
expenses and medical care for his child. The
taxpayer’s overall compliance history does
not weigh against compromise.

Example 2. The taxpayer is retired and his
only income is from a pension. The
taxpayer’s only asset is a retirement account,
and the funds in the account are sufficient to
satisfy the liability. Liquidation of the
retirement account would leave the taxpayer
without an adequate means to provide for
basic living expenses. The taxpayer’s overall
compliance history does not weigh against
compromise.

Example 3. The taxpayer is disabled and
lives on a fixed income that will not, after
allowance of basic living expenses, permit
full payment of his liability under an
installment agreement. The taxpayer also
owns a modest house that has been specially
equipped to accommodate his disability. The
taxpayer’s equity in the house is sufficient to
permit payment of the liability he owes.
However, because of his disability and
limited earning potential, the taxpayer is

unable to obtain a mortgage or otherwise
borrow against this equity. In addition,
because the taxpayer’s home has been
specially equipped to accommodate his
disability, forced sale of the taxpayer’s
residence would create severe adverse
consequences for the taxpayer. The
taxpayer’s overall compliance history does
not weigh against compromise.

(iv) The following examples illustrate
the types of cases that may be
compromised by the Secretary, at the
Secretary’s discretion, under the public
policy and equity provisions of
paragraph (b)(3)(ii) of this section:

Example 1. In October of 1986, the
taxpayer developed a serious illness that
resulted in almost continuous
hospitalizations for a number of years. The
taxpayer’s medical condition was such that
during this period the taxpayer was unable
to manage any of his financial affairs. The
taxpayer has not filed tax returns since that
time. The taxpayer’s health has now
improved and he has promptly begun to
attend to his tax affairs. He discovers that the
IRS prepared a substitute for return for the
1986 tax year on the basis of information
returns it had received and had assessed a tax
deficiency. When the taxpayer discovered the
liability, with penalties and interest, the tax
bill is more than three times the original tax
liability. The taxpayer’s overall compliance
history does not weigh against compromise.

Example 2. The taxpayer is a salaried sales
manager at a department store who has been
able to place $2,000 in a tax-deductible IRA
account for each of the last two years. The
taxpayer learns that he can earn a higher rate
of interest on his IRA savings by moving
those savings from a money management
account to a certificate of deposit at a
different financial institution. Prior to
transferring his savings, the taxpayer submits
an e-mail inquiry to the IRS at its Web Page,
requesting information about the steps he
must take to preserve the tax benefits he has
enjoyed and to avoid penalties. The IRS
responds in an answering e-mail that the
taxpayer may withdraw his IRA savings from
his neighborhood bank, but he must
redeposit those savings in a new IRA account
within 90 days. The taxpayer withdraws the
funds and redeposits them in a new IRA
account 63 days later. Upon audit, the
taxpayer learns that he has been misinformed
about the required rollover period and that
he is liable for additional taxes, penalties and
additions to tax for not having redeposited
the amount within 60 days. Had it not been
for the erroneous advice that is reflected in
the taxpayer’s retained copy of the IRS e-mail
response to his inquiry, the taxpayer would
have redeposited the amount within the
required 60-day period. The taxpayer’s
overall compliance history does not weigh
against compromise.

(d) Procedures for submission and
consideration of offers—(1) In general.
An offer to compromise a tax liability
pursuant to section 7122 must be
submitted according to the procedures,
and in the form and manner, prescribed
by the Secretary. An offer to

compromise a tax liability must be made
in writing, must be signed by the
taxpayer under penalty of perjury, and
must contain all of the information
prescribed or requested by the

Secretary. However, taxpayers
submitting offers to compromise
liabilities solely on the basis of doubt as
to liability will not be required to
provide financial statements.

(2) When offers become pending and
return of offers. An offer to compromise
becomes pending when it is accepted
for processing. The IRS may not accept
for processing any offer to compromise
a liability following reference of a case
involving such liability to the Attorney
General for prosecution or defense. If an
offer accepted for processing does not
contain sufficient information to permit
the IRS to evaluate whether the offer
should be accepted, the IRS will request
that the taxpayer provide the needed
additional information. If the taxpayer
does not submit the additional
information that the IRS has requested
within a reasonable time period after
such a request, the IRS may return the
offer to the taxpayer. The IRS may also
return an offer to compromise a tax
liability if it determines that the offer
was submitted solely to delay collection
or was otherwise nonprocessable. An
offer returned following acceptance for
processing is deemed pending only for
the period between the date the offer is
accepted for processing and the date the
IRS returns the offer to the taxpayer. See
paragraphs (f)(5)(ii) and (g)(4) of this
section for rules regarding the effect of
such returns of offers.

(3) Withdrawal. An offer to
compromise a tax liability may be
withdrawn by the taxpayer or the
taxpayer’s representative at any time
prior to the IRS’ acceptance of the offer
to compromise. An offer will be
considered withdrawn upon the IRS’
receipt of written notification of the
withdrawal of the offer either by
personal delivery or certified mail, or
upon issuance of a letter by the IRS
confirming the taxpayer’s intent to
withdraw the offer.

(e) Acceptance of an offer to
compromise a tax liability.—(1) An offer
to compromise has not been accepted
until the IRS issues a written
notification of acceptance to the
taxpayer or the taxpayer’s
representative.

(2) As additional consideration for the
acceptance of an offer to compromise,
the IRS may request that taxpayer enter
into any collateral agreement or post
any security which is deemed necessary
for the protection of the interests of the
United States.
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(3) Offers may be accepted when they
provide for payment of compromised
amounts in one or more equal or
unequal installments.

(4) If the final payment on an
accepted offer to compromise is
contingent upon the immediate and
simultaneous release of a tax lien in
whole or in part, such payment must be
made in accordance with the forms,
instructions, or procedures prescribed
by the Secretary.

(5) Acceptance of an offer to
compromise will conclusively settle the
liability of the taxpayer specified in the
offer. Compromise with one taxpayer
does not extinguish the liability of, nor
prevent the IRS from taking action to
collect from, any person not named in
the offer who is also liable for the tax
to which the compromise relates.
Neither the taxpayer nor the
Government will, following acceptance
of an offer to compromise, be permitted
to reopen the case except in instances
where—

(i) False information or documents are
supplied in conjunction with the offer;

(ii) The ability to pay or the assets of
the taxpayer are concealed; or

(iii) A mutual mistake of material fact
sufficient to cause the offer agreement to
be reformed or set aside is discovered.

(6) Opinion of Chief Counsel. Except
as otherwise provided in this paragraph
(e)(6), if an offer to compromise is
accepted, there will be placed on file the
opinion of the Chief Counsel for the IRS
with respect to such compromise, along
with the reasons therefor. However, no
such opinion will be required with
respect to the compromise of any civil
case in which the unpaid amount of tax
assessed (including any interest,
additional amount, addition to the tax,
or assessable penalty) is less than
$50,000. Also placed on file will be a
statement of—

(i) The amount of tax assessed;

(ii) The amount of interest, additional
amount, addition to the tax, or
assessable penalty, imposed by law on
the person against whom the tax is
assessed; and

(iii) The amount actually paid in
accordance with the terms of the
compromise.

(f) Rejection of an offer to
compromise.—(1) An offer to
compromise has not been rejected until
the IRS issues a written notice to the
taxpayer or his representative, advising
of the rejection, the reason(s) for
rejection, and the right to an appeal.

(2) The IRS may not notify a taxpayer
or taxpayer’s representative of the
rejection of an offer to compromise until
an independent administrative review
of the proposed rejection is completed.

(3) No offer to compromise may be
rejected solely on the basis of the
amount of the offer without evaluating
that offer under the provisions of this
section and the Secretary’s policies and
procedures regarding the compromise of
cases.

(4) Offers based upon doubt as to
liability. Offers submitted on the basis of
doubt as to liability cannot be rejected
solely because the IRS is unable to
locate the taxpayer’s return or return
information for verification of the
liability.

(5) Appeal of rejection of an offer to
compromise—(i) In general. The
taxpayer may administratively appeal a
rejection of an offer to compromise to
the IRS Office of Appeals (Appeals) if,
within the 30-day period commencing
the day after the date on the letter of
rejection, the taxpayer requests such an
administrative review in the manner
provided by the Secretary.

(i) Offer to compromise returned
following a determination that the offer
was nonprocessable, a failure by the
taxpayer to provide requested
information, or a determination that the
offer was submitted for purposes of
delay. Where a determination is made to
return offer documents because the offer
to compromise was nonprocessable,
because the taxpayer failed to provide
requested information, or because the
IRS determined that the offer to
compromise was submitted solely for
purposes of delay under paragraph
(d)(2) of this section, the return of the
offer does not constitute a rejection of
the offer for purposes of this provision
and does not entitle the taxpayer to
appeal the matter to Appeals under the
provisions of this paragraph (f)(5).
However, if the offer is returned because
the taxpayer failed to provide requested
financial information, the offer will not
be returned until a managerial review of
the proposed return is completed.

(g) Effect of offer to compromise on
collection activity—(1) In general. The
IRS will not levy against the property or
rights to property of a taxpayer who
submits an offer to compromise, to
collect the liability that is the subject of
the offer, during the period the offer is
pending, for 30 days immediately
following the rejection of the offer, and
for any period when a timely filed
appeal from the rejection is being
considered by Appeals.

(2) Revised offers submitted following
rejection. If, following the rejection of
an offer to compromise, the taxpayer
makes a good faith revision of that offer
and submits the revised offer within 30
days after the date of rejection, the IRS
will not levy to collect from the
taxpayer the liability that is the subject

of the revised offer to compromise while
that revised offer is pending.

(3) Jeopardy. The IRS may levy to
collect the liability that is the subject of
an offer to compromise during the
period the IRS is evaluating whether
that offer will be accepted if it
determines that collection of the
liability is in jeopardy.

(4) Offers to compromise determined
by IRS to be nonprocessable or
submitted solely for purposes of delay.
If the IRS determines, under paragraph
(d)(2) of this section, that a pending
offer did not contain sufficient
information to permit evaluation of
whether the offer should be accepted,
that the offer was submitted solely to
delay collection, or that the offer was
otherwise nonprocessable, then the IRS
may levy to collect the liability that is
the subject of that offer at any time after
it returns the offer to the taxpayer.

(5) Offsets under section 6402.
Notwithstanding the evaluation and
processing of an offer to compromise,
the IRS may, in accordance with section
6402, credit any overpayments made by
the taxpayer against a liability that is the
subject of an offer to compromise and
may offset such overpayments against
other liabilities owed by the taxpayer to
the extent authorized by section 6402.

(6) Proceedings in court. Except as
otherwise provided in this paragraph
(g)(6), the IRS will not refer a case to the
Department of Justice for the
commencement of a proceeding in
court, against a person named in a
pending offer to compromise, if levy to
collect the liability is prohibited by
paragraph (g)(1) of this section. Without
regard to whether a person is named in
a pending offer to compromise,
however, the IRS may authorize the
Department of Justice to file a
counterclaim or third-party complaint
in a refund action or to join that person
in any other proceeding in which
liability for the tax that is the subject of
the pending offer to compromise may be
established or disputed, including a suit
against the United States under 28
U.S.C. 2410. In addition, the United
States may file a claim in any
bankruptcy proceeding or insolvency
action brought by or against such
person.

(h) Deposits. Sums submitted with an
offer to compromise a liability or during
the pendency of an offer to compromise
are considered deposits and will not be
applied to the liability until the offer is
accepted unless the taxpayer provides
written authorization for application of
the payments. If an offer to compromise
is withdrawn, is determined to be
nonprocessable, or is submitted solely
for purposes of delay and returned to
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the taxpayer, any amount tendered with
the offer, including all installments paid
on the offer, will be refunded without
interest. If an offer is rejected, any
amount tendered with the offer,
including all installments paid on the
offer, will be refunded, without interest,
after the conclusion of any review
sought by the taxpayer with Appeals.
Refund will not be required if the
taxpayer has agreed in writing that
amounts tendered pursuant to the offer
may be applied to the liability for which
the offer was submitted.

(i) Statute of limitations—(1)
Suspension of the statute of limitations
on collection. The statute of limitations
on collection will be suspended while
levy is prohibited under paragraph (g)(1)
of this section.

(2) Extension of the statute of
limitations on assessment. For any offer
to compromise, the IRS may require,
where appropriate, the extension of the
statute of limitations on assessment.
However, in any case where waiver of
the running of the statutory period of
limitations on assessment is sought, the
taxpayer must be notified of the right to
refuse to extend the period of
limitations or to limit the extension to
particular issues or particular periods of
time.

(j) Inspection with respect to accepted
offers to compromise. For provisions
relating to the inspection of returns and
accepted offers to compromise, see
section 6103(k)(1).

(k) Effective date. This section applies
to offers to compromise pending on or
submitted on or after July 18, 2002.

§8301.7122-0T and 301.7122-1T
[Removed]

3. Sections 301.7122—0T and
301.7122—1T, are removed.

Approved: July 15, 2002.
Charles O. Rossotti,
Commissioner of Internal Revenue.
Pamela F. Olson,

Acting Assistant Secretary of the Treasury
(Tax Policy).
[FR Doc. 02—18454 Filed 7-18-02; 12:32 pm]

BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52
[FRL—=7249-5]

Notice of Halting the Sanctions Clocks
for the Commonwealth of Virginia's
Failure To Submit Required State
Implementation Plan for the NOx SIP
Call

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Determination regarding state
implementation plan; notice of halting
the sanctions clocks.

SUMMARY: The EPA is announcing that
the State Implementation Plan (SIP)
revision in response to the Nitrogen
Oxides (NOx) SIP Call submitted by the
Commonwealth of Virginia (Virginia) is
complete, thereby halting the sanctions
clocks. Under the Clean Air Act (CAA)
and EPA’s NOx SIP Call regulations,
Virginia was required to submit SIP
measures providing for NOx emissions
reductions, by October 30, 2000. On
December 26, 2000, EPA made a finding
that Virginia had failed to submit a SIP
in response to the NOx SIP Call, thus
starting the 18-month and 24-month
clocks, respectively, for the mandatory
imposition of sanctions and the
obligation for EPA to promulgate a
Federal Implementation Plan (FIP). On
June 30, 2002, Virginia submitted, as a
SIP revision, its NOx Budget Trading
Program, in response to the NOx SIP
Call. On July 16, 2002, EPA found
Virginia’s SIP submission to be
complete. The approval of the Virginia
SIP revision in response to the NOx SIP
Call will be addressed in a separate
rulemaking action.

EFFECTIVE DATE: July 23, 2002.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814—2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION: On
October 27, 1998 (63 FR 57356), EPA
published a final rule entitled, “Finding
of Significant Contribution and
Rulemaking for Certain States in the
Ozone Transport Assessment Group
Region for Purposes of Reducing
Regional Transport of Ozone,”
otherwise known as the “NOx SIP Call.”
On March 2, 2000 (65 FR 11222), the
NOx SIP Call rule was modified
establishing emissions budgets for NOx
that each of the identified States must
meet through enforceable SIP measures.
Various industries and States
challenged the final NOx SIP Call rule
by filing petitions for review in the U.S.
Court of Appeals for the District of

Columbia (D.C. Circuit). State
Petitioners challenging the NOx SIP Call
filed a motion requesting the Court to
stay the submission schedule until April
27, 2000. In response, in May 1999, the
DC Circuit issued a stay of the SIP
submission deadline pending further
order of the Court. Michigan v. EPA, No.
98-1497 (D.C. Cir., May 25, 1999) (order
granting stay in part). On March 3, 2000,
the Court of Appeals issued an opinion,
largely upholding the NOx SIP Call
regulations. On April 11, 2000, EPA
filed a motion with the Court to lift the
stay of the SIP submission date. The
EPA requested that the Court lift the
stay as of April 27, 2000. On June 22,
2000, the Court ordered that EPA allow
the States 128 days from the June 22,
2000 date of the order to submit their
SIPs. Therefore, SIPs were due October
30, 2000.

On December 26, 2000 (65 FR 81366),
EPA issued findings of failure to
officially submit complete submissions
to their SIPs, including adopted rules, in
response to the SIP Call. The States that
received these findings are Virginia,
West Virginia, Alabama, Kentucky,
North Carolina, South Carolina,
Tennessee, Illinois, Indiana, Michigan,
Ohio, and the District of Columbia.
These findings started an 18-month
sanctions clock; if the State failed to
make the required submittal which EPA
determined to be complete within that
period, the emissions offset sanction
would apply in accordance with 40 CFR
51.121(n) and 52.31. If the State still had
not made a complete submittal which
EPA determined to be complete within
six months after the sanction is
imposed, limitations on the approval of
Federal highway funds would apply in
accordance with 40 CFR 51.212(a) and
52.31. Conversely, when EPA finds that
the State has made a complete SIP
submittal under the SIP Call, then the
18-month clock, or additional 6-month
clock, stops and the sanctions would be
lifted. In addition, CAA section 110(c)
provides that EPA can promulgate a FIP
immediately after making the findings,
as late as two years after making the
findings, or any time in between. On
July 16, 2002, EPA determined that the
Virginia SIP submission is complete;
therefore, the sanctions clocks will not
take effect.

Administrative Requirements

A. Notice and Comment Under the
Administrative Procedure Act

This document is final agency action
but is not subject to notice-and-
comment requirements of the
Administrative Procedures Act (APA), 5
U.S.C. 553(b). The EPA invokes,
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consistent with past practice (for
example, 61 FR 36294), the good cause
exception pursuant to the APA, 5 U.S.C.
553(b)(3)(B). The EPA believes that
because of the limited time provided to
make findings of failure to submit and
findings of incompleteness regarding
SIP submissions or elements of SIP
submission requirements, Congress did
not intend such findings to be subject to
notice-and-comment rulemaking. Notice
and comment are unnecessary because
no significant EPA judgment is involved
in making a nonsubstantive finding of
failure to submit SIPs or elements of SIP
submissions required by the CAA.
Furthermore, providing notice and
comment would be impracticable
because of the limited time provided
under the statute for making such
determinations. Finally, notice and
comment would be contrary to the
public interest because it would divert
agency resources from the critical
substantive review of complete SIPs.
See 58 FR 51270, 51272 (October 1,
1993); 59 FR 39832, 39853 (August 4,
1994).

B. Executive Order 12866 (Regulatory
Planning and Review)

This action is exempt from OMB
review under Executive Order 12866.

C. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), 5 U.S.C. et seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact on small entities of
any rule subject to the notice-and-
comment rulemaking requirements.
Because this action is exempt from such
requirements, as described under (A)
above, it is not subject to the RFA.

D. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative

that achieves the objectives of the rule.
Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements. Today’s
document contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, or tribal
governments or the private sector. The
various CAA provisions discussed in
this document require the States to
submit SIPs. This document merely
provides a finding that the States have
not met those requirements. This
document does not, by itself, require
any particular action by any State, local,
or tribal government, or by the private
sector. For the same reasons, EPA has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

E. Submission to Congress and the
General Accounting Office

Under section 801(a)(1)(A) of the
APA, as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), EPA submitted, by the
effective date of this rule, a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office. This rule is not a
“major rule”” as defined by APA section
804(2), as amended. The EPA is issuing
this action as a rulemaking. There is a
question as to whether this action is a
rule of “particular applicability”” under
[[Page 81369]] section 804(3)(A) of the
APA as amended by SBREFA, and thus
exempt from the congressional
submission requirements, because this
rule applies only to named States. In
this case, EPA has decided to err on the
side of submitting this rule to Congress,
but will continue to consider this issue
of the scope of the exemption for rules
of “particular applicability.”

F. Paperwork Reduction Act

This rule does not contain any
information collection requirements
which require OMB approval under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

G. Judicial Review

Under CAA section 307(b)(1), a
petition to review today’s action may be
filed in the Court of Appeals for the
District of Columbia within 60 days of
July 23, 2002.

List of Subjects
40 CFR Part 51

Environmental protection,
Administrative practice and procedure,
Air pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides,
Transportation, Volatile organic
compounds.

40 CFR Part 52

Environmental protection,
Administrative practice and procedure,
Air pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 16, 2002.
Abraham Ferdas,
Acting Regional Administrator, Region III.
[FR Doc. 02—-18581 Filed 7—22-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NH-047-7173a; A-1-FRL-7243-2]

Approval and Promulgation of Air
Quality Implementation Plans; New
Hampshire; VOC RACT Order and
Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving State
Implementation Plan (SIP) revisions
submitted by the State of New
Hampshire. These revisions establish
requirements for sources of volatile
organic compounds (VOC). The
intended effect of this action is to
approve a VOC regulation for the New
Hampshire portion of the eastern
Massachusetts serious ozone
nonattainment area and to approve a
VOC order for Anheuser-Busch into the
New Hampshire SIP. EPA is taking this
action in accordance with the Clean Air
Act.
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DATES: This direct final rule will be
effective September 23, 2002, unless
EPA receives relevant adverse
comments by August 22, 2002. If EPA
receives relevant adverse comments, we
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Comments may be mailed to
David Conroy, Unit Manager, Air
Quality Planning, Office of Ecosystem
Protection (mail code CAQ), U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100, Boston, MA
02114-2023. Copies of the documents
relevant to this action are available for
public inspection during normal
business hours, by appointment at the
Office Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, 11th floor, Boston, MA;
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, Room M—-1500, 401
M Street, (Mail Code 6102), S.W.,
Washington, D.C.; and Air Resources
Division, Department of Environmental
Services, 6 Hazen Drive, P.O. Box 95,
Concord, NH 03302-0095.

FOR FURTHER INFORMATION CONTACT:
Anne Arnold, (617) 918—-1047.
SUPPLEMENTARY INFORMATION: This
section is organized as follows:

What Action Is EPA Taking?

What Are the Relevant Clean Air Act
Requirements?

What Are the Items New Hampshire
Submitted?

Why Is EPA Approving New Hampshire’s
Submittals?

What Is the Process for EPA to Approve
These SIP Revisions?

What Action Is EPA Taking?

EPA is approving New Hampshire’s
VOC reasonably available control
technology (RACT) order for Anheuser-
Busch. EPA is also approving New
Hampshire’s Env-A 1204.27 VOC RACT
rule for the New Hampshire portion of
the Boston-Worcester-Lawrence (Eastern
Massachusetts) serious ozone
nonattainment area.

What Are the Relevant Clean Air Act
Requirements?

Sections 182(b)(2) and 184(b) of the
Clean Air Act (CAA) contain the
requirements relevant to today’s action.
42 U.S.C. 7511a(b)(2) and 7511c.
Section 182(b)(2) requires states to
adopt RACT rules for all areas
designated nonattainment for ozone and
classified as moderate or above. There
are three parts to the section 182(b)(2)
RACT requirement: (1) RACT for

sources covered by an existing Control
Techniques Guideline (CTG)—i.e., a
CTG issued prior to the enactment of the
1990 amendments to the CAA; (2) RACT
for sources covered by a post-enactment
CTG; and (3) all major sources not
covered by a CTG, i.e., non-CTG
sources.

Pursuant to the CAA Amendments of
1990, portions of New Hampshire were
classified as marginal and serious
nonattainment areas for ozone. See 56
FR 56694 (November 6, 1991). These
serious areas were, thus, subject to the
section 182(b)(2) RACT requirement.

In addition, New Hampshire is
located in the Northeast Ozone
Transport Region (OTR). The entire state
is, therefore, subject to section 184(b) of
the CAA. Section 184(b) requires that
RACT be implemented in the entire
state for all VOC sources covered by a
CTG issued before or after the
enactment of the CAA Amendments of
1990 and for all major VOC sources
(defined as 50 tons per year for sources
in the OTR).

Today’s action specifically deals with
the CAA requirement in sections
182(b)(2)(C) and 184(b)(2) to implement
RACT at all major VOC sources not
already subject to a CTG.

What Are the Items New Hampshire
Submitted?

New Hampshire submitted a RACT
regulation for major VOC sources, a
letter regarding New Filcas of America,
and an order for Anheuser-Busch.

New Hampshire’s VOC RACT
regulation, Env-A 1204.27,
“Applicability Criteria and Compliance
Options for Miscellaneous and
Multicategory Stationary VOC Sources,”
requires RACT for non-CTG sources that
emit 50 tons of VOC or more per year.
Env-A 1204.27(d) establishes five
options for measuring and enforcing
RACT. Options 1 through 4 identify
specific levels of emissions or emissions
reductions that constitute RACT.
Control option 5 describes a process by
which RACT can be defined, but does
not specifically define RACT as required
by the CAA. EPA cannot approve this
portion of the rule as meeting sections
182(b)(2) and 184(b)(2) until New
Hampshire defines, and EPA approves,
RACT for all of those sources which
comply with the regulation through
control option 5. Therefore, EPA
previously granted a limited approval of
Env-A 1204.27. See 63 FR 11600 (March
10, 1998). EPA’s rulemaking noted that
to receive full approval, New Hampshire
needed to define RACT for the following
sources: Harvard Industries, New Filcas
of America, Sturm Ruger, and
Anheuser-Busch.

New Hampshire’s letter regarding
New Filcas of America states that the
company’s Nashua facility has been
shut down since January of 1998 and
the company has moved its operations
to North Carolina. The letter also states
that an inspection by the New
Hampshire Department of
Environmental Services (DES) staff was
conducted on August 30, 2001 to verify
that the facility has been shut down.
Therefore, DES does not need to
establish VOC RACT for this facility.

The order issued to Anheuser-Busch
requires the implementation of various
process loss reduction activities
including the development of
information management systems,
enhanced training for equipment
operators, and integration of state-of-
the-art packaging equipment
improvements to reduce malt beverage
production emissions.

As noted above, New Hampshire has
adequately addressed Anheuser-Busch
and New Filcas of America. Thus, DES
has addressed RACT for all of the
applicable sources in the New
Hampshire portion of the eastern
Massachusetts serious ozone
nonattainment area. The state has not
yet, however, submitted VOC RACT
determinations for Harvard Industries
and Sturm Ruger. New Hampshire will
need to address these facilities in order
for Env-A 1204.27 to be fully approvable
statewide.

Why Is EPA Approving New
Hampshire’s Submittals?

EPA has evaluated the Anheuser-
Busch order and has found that it is
generally consistent with EPA guidance.
EPA agrees with DES’s assessment that
add-on pollution controls are not
economically reasonable to control the
ethanol emissions from the beer
production and bottling processes at the
Anheuser-Busch facility. Therefore,
DES’s order requires Anheuser-Busch to
use enumerated state-of-the-art
packaging equipment, or replacement
equipment that improves on the
performance of the existing equipment,
which will minimize product losses and
VOC emissions. Therefore, EPA is
approving this order as RACT. EPA has
also evaluated New Hampshire’s Env-A
1204.27 and has found that this
regulation is generally consistent with
EPA guidance, with the exception of the
control option 5 issue discussed above.
Since New Hampshire has, however,
adequately addressed all of the non-CTG
major VOC sources in the New
Hampshire portion of the eastern
Massachusetts serious ozone
nonattainment area to which this option
applies, EPA is approving Env-A
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1204.27 as meeting the CAA
requirements for this area.

The specific requirements of the
Anheuser-Busch order and New
Hampshire’s Env-A 1204.27 regulation
and EPA’s evaluation of these
requirements are detailed in a
memorandum dated May 20, 2002,
entitled “Technical Support
Document—New Hampshire—VOC
RACT Order and Regulation” (TSD).
Copies of the TSD are available, upon
request, from the EPA Regional Office
listed in the ADDRESSES section of this
document.

What Is the Process for EPA To
Approve These SIP Revisions?

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should EPA receive relevant adverse
comments. This action will be effective
September 23, 2002 without further
notice unless the EPA receives relevant
adverse comments by August 22, 2002.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. EPA will then address all
public comments in a subsequent final
rule based on the proposed rule. The
EPA will not institute a second
comment period. Parties interested in
commenting should do so at this time.
If EPA receives no such comments, the
public is advised that this rule will be
effective on September 23, 2002 and
EPA will take no further action on the
proposed rule. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

II. Final Action

EPA is approving New Hampshire’s
VOC RACT order for Anheuser-Busch.
EPA is also approving New Hampshire’s
Env-A 1204.27 VOC RACT rule for the
New Hampshire portion of the eastern
Massachusetts serious ozone
nonattainment area.

III. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the

Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of

the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 23,
2002. Interested parties should
comment in response to the proposed
rule rather than petition for judicial
review, unless the objection arises after
the comment period allowed for in the
proposal. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Volatile organic
compounds.

Dated: June 21, 2002.
Ira Leighton,
Acting Regional Administrator, EPA New
England.

Part 52 of chapter I, title 40 of the

Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:
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Authority: 42 U.S.C. 7401 et seq.
Subpart EE—New Hampshire

2. Section 52.1520 is amended by
adding paragraph (c)(68) to read as
follows:

§52.1520 Identification of plan.
* * * * *
(c) * * %

(68) Revisions to the State
Implementation Plan submitted by the
New Hampshire Air Resources Division
on June 28, 1996 and April 15, 2002.

(i) Incorporation by reference.

(A) Order ARD—00-001 issued by the
New Hampshire DES to Anheuser-

Busch Incorporated, effective April 15,
2002.

(B) Env-A 1204.27, “Applicability
Criteria and Compliance Options for
Miscellaneous and Multi-category
Stationary VOC Sources,” effective
August 21, 1995, is granted full
approval for the New Hampshire
portion of the eastern Massachusetts
serious ozone nonattainment area.

(ii) Additional materials.

(A) Letter from the DES, dated April
15, 2002, submitting revised Anheuser-
Busch order to EPA as a SIP revision
and withdrawing previous submittal for
this facility dated June 20, 2000.

(B) Letter from the DES, dated March
22, 2002, containing information on
New Filcas of America.

3.In §52.1525, Table 52.1525 is
amended by adding an entry for “Env-
A 1204.27” in the State citation chapter
column immediately following the entry
for ““CH air 1204, Part Env-A 1204
(except 1204.9)” and by adding an entry
for “Order ARD-00-001" in the same
column immediately following the entry
for “Order ARD 98-001" to read as
follows:

§52.1525 EPA—approved New
Hampshire state regulations
* * * * *

TABLE 52.1525.—EPA—APPROVED RULES AND REGULATIONS—NEW HAMPSHIRE

State

Date

. . o Date approved Federal Reg- :
Title/subject citation adopted - g 52.1520 Explanation
chapter by State by EPA ister citation
* * * * * * *
Applicability Criteria and Compli- Env-A 1204.27 8/21/95 .. July 23, 2002 .. [Insert FR cita- (c)(68) Rule fully approved for the New
ance Options for Miscella- tion from Hampshire portion of the
neous and Multi-category Sta- published eastern Massachusetts seri-
tionary VOC Sources. date]. ous ozone nonattainment
area.
* * * * * * *
Source Specific Order ................ Order ARD- 4/15/02 .. July 23, 2002 .. [Insert FR cita- (c)(68) VOC RACT for Anheuser-
00-001 tion from Busch.
published
date].
* * * * * * *

1These regulations are applicable statewide unless otherwise noted in the Explanation section.

2When the New Hampshire Department of Environmental Services was established in 1987, the citation chapter title for the air regulations

changed from CH Air to Env-A.

[FR Doc. 02—18396 Filed 7—22-02; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[MN 67-01-7292(a); FRL—7248-9]

Approval of Section 112(l) Program of
Delegation; Minnesota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving,
through a “direct final” procedure, a
request from Minnesota for delegation of
the Federal air toxics program pursuant
to section 112(1) of the Clean Air Act
(Act). The State’s mechanism of
delegation involves the straight
delegation of all existing and future
section 112 standards unchanged from
the Federal standards. The actual

delegation of authority of individual
standards, except standards addressed
specifically in this action, will occur
through a procedure set forth in a
Memorandum of Agreement (MOA)
between the Minnesota Pollution
Control Agency (MPCA) and EPA. This
request for approval of a mechanism of
delegation applies only to those part 70
sources subject to a section 112 standard
in Minnesota. It does not include those
sources in Indian country.

DATES: The “direct final” is effective on
September 23, 2002, unless EPA
receives adverse or critical written
comments by August 22, 2002. If
adverse comment is received, EPA will
publish a timely withdrawal of the rule
in the Federal Register informing the
public that the rule will not take effect.

ADDRESSES: Written comments should
be sent to: Robert Miller, Chief, Permits
and Grants Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

Copies of the State’s submittal and
other supporting information used in
developing the approval are available
for inspection during normal business
hours at the following location: EPA
Region 5, 77 West Jackson Boulevard,
AR-18], Chicago, Illinois 60604. Please
contact Robert Miller at (312) 353—0396
to arrange a time if inspection of the
submittal is desired.

FOR FURTHER INFORMATION CONTACT.:
Bryan Holtrop, AR-18], 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886—6204, holtrop.bryan@epa.gov
or, Rachel Rineheart, AR-18], 77 West
Jackson Boulevard, Chicago, Illinois
60604, at (312) 886-7017,
rineheart.rachel@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” are used we mean
EPA.

Table of Contents

I. Why Are We Delegating This Program to
MPCA?
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II. What Is the History of This Request for
Delegation?

III. How Will MPCA Implement This
Delegation?

IV. What Requirements Did MPCA Meet To
Receive Today’s Approval?

V. How Did MPCA Meet the Approval
Criteria?

VI. How will Applicability Determinations
Under Section 112 Be Made?

VII. What Is Today’s Final Action?

VIII. Administrative Requirements.

I. Why Are We Delegating This Program
to MPCA?

Section 112(1) of the Act enables the
EPA to delegate Federal air toxics
programs or rules to be implemented by
States in State air toxics programs. The
Federal air toxics program implements
the requirements found in section 112 of
the Act pertaining to the regulation of
hazardous air pollutants. Delegation of
an air toxics program is granted by the
EPA if the Agency finds that the State
program: (1) Is “no less stringent” than
the corresponding Federal program or
rule, (2) the State has adequate authority
and resources to implement the
program, (3) the schedule for
implementation and compliance is
sufficiently expeditious, and (4) the
program is otherwise in compliance
with Federal guidance. Once approval is
granted, the air toxics program can be
implemented and enforced by State
agencies, as well as EPA.

II. What Is the History of This Request
for Delegation?

On December 12, 1995, Minnesota
submitted to EPA a request for
delegation of authority to implement
and enforce the air toxics program
under section 112 of the Act. On
February 6, 1996, EPA found the State’s
submittal complete. This request for
delegation included both sources
subject to the operating permit
requirements of 40 CFR part 70 and
sources not subject to the permitting
requirements of part 70. On July 26,
2001, Minnesota revised the original
request for delegation, and is now
seeking delegation only for sources
subject to part 70. In this notice EPA is
taking final action to approve the
program of delegation for Minnesota of
parts 61 and 63 standards for all part 70
sources, except for those in Indian
country.

III. How Will MPCA Implement This
Delegation?

Requirements for approval, specified
in section 112(1)(5), require that a State’s
program contain adequate authorities,
adequate resources for implementation,
and an expeditious compliance
schedule. These requirements are also

requirements for an adequate operating
permits program under part 70 (§ 70.4).
In a December 4, 2001 rulemaking, EPA
promulgated a final approval of the
State of Minnesota’s Operating Permit
Program under part 70. Sources subject
to the part 70 program are those sources
that are operating pursuant to a part 70
permit issued by the State or a part 71
permit issued by EPA. Sources not
subject to the part 70 program are those
sources that are not required to obtain

a part 70 permit under Title V of the Act
from either the State, Tribes, or EPA (see
40 CFR 70.3). This action will provide

a mechanism to delegate the authority to
implement and enforce the section 112
air toxics program for sources subject to
part 70 in the State of Minnesota.

The Minnesota program of delegation
will not include delegation of section
112(r) authority. The program will,
however, include the delegation of the
40 CFR part 63 general provisions to the
extent that they are not reserved to the
EPA and are delegable to the State.

As stated above, this notice
constitutes EPA’s approval of
Minnesota’s program of straight
delegation of all existing and future air
toxics standards, except for section
112(r) standards, as they pertain to part
70 sources. Straight delegation means
that the State will not promulgate its
own State rules for each section 112
standard promulgated by EPA, but will
implement, adopt by reference, and
enforce without change the section 112
standards promulgated by EPA. The
Minnesota program of straight
delegation will operate as follows: For a
future section 112 standard for which
MPCA intends to accept delegation,
EPA will automatically delegate the
authority to implement a section 112
standard to the State by letter. If MPCA
does not intend to accept delegation of
a standard, MPCA will notify EPA
within 45 days of EPA final
promulgation of the standard. Upon
incorporation by reference of the
Federal standard into the State Rules,
EPA will delegate the authority to
enforce the standard as well.

Minnesota will assume responsibility
for the timely implementation and
enforcement required by each standard,
as well as any further activities agreed
to by MPCA and EPA. Some activities
necessary for effective implementation
of a standard include receipt of initial
notifications, recordkeeping, reporting,
and generally assuring that sources
subject to a standard are aware of its
existence. When deemed appropriate,
MPCA will utilize the resources of its
Small Business Assistance Program to
assist in general program
implementation. The details of this

delegation mechanism will be set forth
in a memorandum of agreement
between EPA and MPCA, copies of
which will be placed in the official file
associated with this rulemaking.

IV. What Requirements Did MPCA Meet
To Receive Today’s Approval?

On November 26, 1993, EPA
promulgated regulations to provide
guidance relating to the approval of
State programs under section 112(1) of
the Act. 40 FR 62262. That rulemaking
outlined the requirements of approval
with respect to various delegation
options. The requirements for approval
pursuant to section 112(1)(5) of the Act,
for a program to implement and enforce
Federal section 112 rules as
promulgated without changes, are found
at 40 CFR 63.91. Any request for
approval must meet all section 112(1)
approval criteria, as well as all approval
criteria of §63.91. A more detailed
analysis of the State’s submittal
pursuant to § 63.91 is contained in the
Technical Support Documents, dated
August 15, 2001, included in the official
file for this rulemaking.

Under section 112(1) of the Act,
approval of a State program is granted
by the EPA if the Agency finds that: (1)
The State program is ‘“‘no less stringent”
than the corresponding Federal
program, (2) the State has adequate
authority and resources to implement
the program, (3) the schedule for
implementation and compliance is
sufficiently expeditious, and (4) the
program is otherwise in compliance
with Federal guidance.

V. How Did MPCA Meet the Approval
Criteria?

EPA is approving Minnesota’s
mechanism of delegation because the
State’s submittal meets all requirements
necessary for approval under section
112(1). The first requirement is that the
program be no less stringent than the
Federal program. The Minnesota
program is no less stringent than the
corresponding Federal program or rule
because the State has requested straight
delegation of all standards unchanged
from the Federal standards.

Second, the State has shown that it
has adequate authority and resources to
implement the program. The authorities
are contained in Attachment B of
Minnesota’s November 15, 1993, Title V
submittal. Section 116.07, subdivision
4a of the Minnesota Statutes authorizes
MPCA to issue construction and
operating permits to part 70 sources of
regulated pollutants to assure
compliance with all applicable
requirements of the Act. Sources subject
to the part 70 program are those sources
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that are operating pursuant to a part 70
permit issued by the State, local agency
or EPA (part 71), whereas sources not
subject to the part 70 program are those
sources that are not required to obtain

a Title V permit under Federal law from
either the State, Tribes, or EPA.
Minnesota has the authority under
section 116 to include any conditions in
an operating permit that are necessary to
assure compliance with the Act
(including section 112 requirements).
Furthermore, Minnesota has the
authority to perform inspections,
request compliance information, and to
bring civil and criminal enforcement
actions to recover penalties and fines.
(Specifically, the statutory language for
the above authorities are found in
Minnesota Statutes sections 115.071,
116.091, 116.11, 609.671, and 645.24).
Adequate resources will be obtained
through State funds, Section 105 grant
monies awarded to States by EPA, and
through Title V fees that can be used to
fund acceptable activities with respect
to part 70 sources.

Third, upon promulgation of a
standard, Minnesota will immediately
begin activities necessary for timely
implementation of the standard. These
activities will involve identifying
sources subject to the applicable
requirements and notifying these
sources of the applicable requirements.
Such schedule is sufficiently
expeditious for approval.

Fourth, the Minnesota mechanism for
straight delegation is not contrary to
Federal guidance.

VI. How Will Applicability
Determinations Under Section 112 Be
Made?

In approving this delegation, the State
will obtain concurrence from EPA on
any matter involving the interpretation
of section 112 of the Clean Air Act or
40 CFR part 61 and 63 to the extent that
implementation, administration, or
enforcement of these sections have not
been covered by EPA determinations or
guidance.

VII. What Is Today’s Final Action?

The EPA is promulgating final
approval of the December 12, 1995,
request and subsequent revision by the
State of Minnesota of a mechanism for
straight delegation of section 112
standards unchanged from Federal
standards because the request meets all
requirements of 40 CFR 63.91 and
section 112(1) of the Act. After the
effective date of this document and
upon signing of the MOA, the
implementation and enforcement of all
existing section 112 standards,
excluding section 112(r), which have

been incorporated into the Minnesota
Rules, are delegated to the State of
Minnesota (specifically 40 CFR part 63,
subpart H “National Emission Standards
for Organic Hazardous Air Pollutants for
Equipment Leaks,” 40 CFR part 63,
subpart I “National Emission Standards
for Organic Hazardous Air Pollutants for
Certain Processes Subject to the
Negotiated Regulation for Equipment
Leaks,” 40 CFR part 63, subpart L
“National Emission Standards for Coke
Oven Batteries,” 40 CFR part 63, subpart
M “National Perchloroethylene Air
Emission Standards for Dry Cleaning
Facilities,” 40 CFR part 63, subpart N
“National Emission Standards for
Chromium Emissions from Hard and
Decorative Chromium electroplating
and Chromium Anodizing Tanks,” 40
CFR part 63, subpart O “Ethylene Oxide
Emissions Standards for Sterilization
Facilities,” 40 CFR part 63, subpart Q
“National Emission Standards for
Hazardous Air Pollutants for Industrial
Process Cooling Towers,”” 40 CFR part
63, subpart R “National Emission
Standards for Gasoline Distribution
Facilities (Bulk Gasoline Terminals and
Pipeline Breakout Stations),”” 40 CFR
part 63, subpart T “National Emission
Standards for Halogenated Solvent
Cleaning,”” 40 CFR part 63, subpart U
“National Emission Standards for
Hazardous Air Pollutant Emissions
Group I Polymers and Resins,” 40 CFR
part 63, subpart W “National Emission
Standards for Hazardous Air Pollutants
for Epoxy Resins Production and Non-
Nylon Polyamides Production, ” 40 CFR
part 63, subpart X, “National Emission
Standards for Hazardous Air Pollutants
from Secondary Lead Smelting,” 40 CFR
part 63, subpart Y “National Emission
Standards for Marine Tank Vessel
Loading Operations,” 40 CFR part 63,
subpart CC “National Emission
Standards for Hazardous Air Pollutants
from Petroleum Refineries,”” 40 CFR part
63, subpart DD ‘“National Emission
Standards for Hazardous Air Pollutants
from Off-Site Waste and Recovery
Operations,” 40 CFR part 63, subpart EE
“National Emission Standards for
Magnetic Tape Manufacturing
Operations,” 40 CFR part 63, subpart
GG “National Emission Standards for
Aerospace Manufacturing and Re-Work
Facilities,” 40 CFR part 63, subpart II
“National Emission Standards for
Shipbuilding and Ship Repair (Surface
Coating),” 40 CFR part 63, subpart JJ
“National Emission Standards for Wood
Furniture Manufacturing Operations,”
40 CFR part 63, subpart KK “National
Emission Standards for the Printing and
Publishing Industry,” 40 CFR part 63,
subpart OO “National Emission

Standards for Tanks—Level 1,” 40 CFR
part 63, subpart PP “National Emission
Standards for Containers,”” 40 CFR part
63, subpart QQQ “National Emission
Standards for Surface Impoundments,”
40 CFR part 63, subpart RR “National
Emission Standards for Individual Drain
Systems,” 40 CFR part 63, subpart VV
“National Emission Standards for Oil-
Water Separators and Organic-Water
Separators,” and 40 CFR part 63,
subpart JJJ “National Emission
Standards for Hazardous Air Pollutant
Emissions: Group IV Polymers and
Resins”’). As for the existing section 112
standards which have not yet been
incorporated into the Minnesota Rules,
the implementation authority for these
standards is delegated to the State of
Minnesota after the effective date of this
action and upon signing of the MOA.
The enforcement authority and the
future delegation of the section 112
standards to the State will occur
according to the procedures outlined in
the MOA.

This delegation does not include
authority over sources in Indian country
subject to section 112. Under the Act
such Indian country sources are
regulated directly by the EPA, until
such time as a Tribe requests and has
approved its own section 112 program
or has the Federal program delegated to
it as a part of its tribal implementation
plan. See the Tribal Authority Rule, 63
FR 7253 (February 12, 1998). At this
time no Tribe in Minnesota has
requested or received any authorities
under section 112, and EPA is directly
implementing and enforcing the section
112 program in Indian country in
Minnesota.

Effective immediately, all
notifications, reports and other
correspondence required under section
112 standards for part 70 sources should
be sent to the State of Minnesota rather
than to the EPA, Region 5, in Chicago.
Affected sources should send this
information to: Compliance Tracking
Coordinator, Majors and Remediation
Division, MPCA, 520 Lafayette Road, St.
Paul, Minnesota 55155-4194. Sources
not subject to part 70 or that are on a
tribal reservation should send all
notifications, reports and other
correspondence required under section
112 standards to: Chief, Air Enforcement
and Compliance Assurance Branch
(AE-17]), Air and Radiation Division,
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago, IL
60604.

EPA is publishing this action without
prior proposal because EPA views this
action as a noncontroversial revision
and anticipates no adverse comments.
However, in a separate document in this
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Federal Register publication, EPA is
proposing to approve the State Plan
should adverse or critical written
comments be filed. This action will be
effective without further notice unless
EPA receives relevant adverse written
comment by August 22, 2002. Should
EPA receive such comments, it will
publish a final rule informing the public
that this action will not take effect. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on Sepetmber 23, 2002.

VIII. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state actions as meeting Federal
requirements and imposes no additional
requirements beyond those Federal
requirements currently being imposed
by EPA. Accordingly, the Administrator
certifies that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this
delegation approves pre-existing Federal
requirements already required under
state law and does not impose any
additional enforceable duty beyond that
required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This action also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state plan for implementing

Federal standards, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing a state’s request for
section 112 authority, EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. In this context, in the absence of a
prior existing requirement for the state
to use voluntary consensus standards
(VCS), EPA has no authority to
disapprove a section 112 authority
request for failure to use VCS. It would
thus be inconsistent with applicable law
for EPA, when it reviews a section 112
authority request, to use VCS in place of
a section 112 authority request that
otherwise satisfies the provisions of the
Clean Air Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this delegation and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 23,
2002. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to

enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401, et seq.

Dated: June 27, 2002.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. 02—18397 Filed 7—22-02; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[CAO81-FTA; FRL-7250-5]

Finding of Failure To Attain; California-
San Joaquin Valley Nonattainment
Area; PM-10

AGENCY: Environmental Protection
Agency (EPA).
ACTION:

SUMMARY: EPA is today finding that the
San Joaquin Valley did not attain the 24-
hour and annual particulate matter
(PM—-10) National Ambient Air Quality
Standards (NAAQS) by the deadline
mandated in the Clean Air Act (CAA),
December 31, 2001.

In response to this finding, the State
of California must submit by December
31, 2002 revisions to the California State
Implementation Plan (SIP) that provide
for attainment of the national PM-10
standards in the San Joaquin Valley and
achieve five percent annual reductions
in PM-10 or PM-10 precursor emissions
as required by CAA section 189(d).

EFFECTIVE DATE: This finding is effective
on August 22, 2002.

ADDRESSES: A copy of this final rule is
available in the air programs section of
EPA Region 9’s website, http://
www.epa.gov/region09/air. The docket
for this rulemaking is available for
inspection during normal business
hours at EPA Region 9, Planning Office,
Air Division, 17th Floor, 75 Hawthorne
Street, San Francisco, California 94105.
A reasonable fee may be charged for
copying parts of the docket. Please call
(415) 972—-3980 for assistance.

FOR FURTHER INFORMATION CONTACT:
Celia Bloomfield (415) 947—4148 or
Steven Barhite (415) 972-3980,
Planning Office Chief (AIR-2), Air
Division, EPA Region 9, 75 Hawthorne
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Street, San Francisco, CA 94105;
barhite.steven@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On March 15, 2002, EPA proposed to
find that the San Joaquin Valley did not
attain the 24-hour and annual PM-10
National Ambient Air Quality Standards
(NAAQS) by its December 31, 2001
attainment deadline. The San Joaquin
Valley’s December 31, 2001 attainment
deadline was established on January 8,
1993 when EPA determined that the
area could not “practicably’ attain the
PM-10 NAAQS by the moderate area
attainment deadline, December 31,
1994, and reclassified the San Joaquin
Valley nonattainment area as serious (58
FR 3334, 3337). See CAA section
188(b)(1). Pursuant to CAA section
188(c)(2), serious PM—10 nonattainment
areas were required to attain by
December 31, 2001.

EPA has the responsibility, pursuant
to sections 179(c) and 188(b)(2) of the
Act, of determining within 6 months of
the applicable attainment date (i.e., June
30, 2002), whether the San Joaquin
Valley PM—10 nonattainment area has
attained the annual and 24-hour
NAAQS. Section 179(c)(1) of the Act
provides that attainment determinations
are to be based upon an area’s “air
quality as of the attainment date,” and
section 188(b)(2), which is specific to
PM-10, is consistent with that
requirement. EPA determines whether
an area’s air quality is meeting the PM—
10 NAAQS based upon air quality data
gathered at monitoring sites in the
nonattainment area and entered into
EPA’s Aerometric Information Retrieval
System (AIRS). These data are reviewed
to determine the area’s air quality status
in accordance with EPA regulations at
40 CFR part 50, Appendix K.1

For details about EPA’s proposed
failure to attain finding, please see the
proposed rulemaking at 67 FR 11633,
March 15, 2002.

1Pursuant to Appendix K, attainment of the
annual PM-10 NAAQS is achieved when the
expected annual arithmetic mean PM-10
concentration is less than or equal to the level of
the standard (50pg/m3). Attainment of the 24-hour
PM-10 NAAQS is achieved when the expected
number of exceedances of the 24-hour NAAQS (150
Hg/m?3) per year at each monitoring site is less than
or equal to one. A total of three consecutive years
of clean air quality data is generally necessary to
show attainment of the annual and 24-hour
standards for PM-10. A complete year of air quality
data, as referred to in 40 CFR part 50, Appendix K,
is comprised of all four calendar quarters with each
quarter containing data from at least 75 percent of
the scheduled sampling days.

II. EPA’s Responses to Comments on the
Proposal

The only comments received on the
proposed finding of nonattainment were
submitted by the San Joaquin Valley
Unified Air Pollution Control District
(SJVUAPCD). Summaries of the
comments and EPA’s responses are set
forth below.

Comment No. 1: The data set used by
EPA to identify sites in nonattainment
of the PM-10 NAAQS during the years
1999-2001 appears to have not been
complete.

Response: The commenter is correct.
The data set used by EPA was based on
PM-10 data collected from January 1,
1999 through September 30, 2001. At
the time of the proposed rulemaking the
San Joaquin Valley PM-10 data for
October 1, 2001 to December 31, 2001
was not available. The data for the last
quarter of 2001 is now available and is
factored into EPA’s responses below. In
short, the additional data does not
change the conclusion in the proposed
rule that the San Joaquin Valley did not
attain the annual and 24-hour PM-10
standards by its CAA attainment
deadline, December 31, 2001. However,
as foreseen in the proposal (67 FR
11633, 11634), the additional data
collected during October to December
2001 has altered the attainment status of
some of the monitoring sites.

For the annual PM-10 NAAQS, the
Corcoran site, which was listed as not
attaining the annual NAAQS in the
proposal, has now been removed from
the list of sites not attaining the annual
NAAQS since its three-year average
annual concentration is 49 pg/m3 (See
response to comment 2 below). The
Hanford site is now listed as
nonattainment with a three-year average
annual concentration of 51 pg/m3 (See
response to comment 3 below). The
Fresno-Drummond site may or may not
be violating the annual NAAQS; due to
an incomplete data set, it is not possible
to calculate an accurate three-year
annual average at this time (See
response to comment 3 below).

For the 24-hour NAAQS, the most
significant change from our proposal is
that the Modesto-14th Street site is no
longer considered nonattainment for the
24-hour NAAQS (See response to
comment 5 below).

Comment No. 2: The proposal
incorrectly lists the Corcoran
monitoring site as nonattainment for the
annual PM-10 NAAQS.

Response: The commenter is correct.
EPA miscalculated the three-year
annual average at the Corcoran site,
which resulted in our listing it as
nonattainment for the annual PM-10

NAAQS. The correct three-year annual
average based on the full complement of
1999-2001 data is 49 pg/m3. Thus, the
Corcoran site did not violate the PM—10
annual NAAQS.

Comment No. 3: Two additional sites,
Fresno-Drummond Street and Hanford,
may or may not be nonattainment for
the annual PM-10 NAAQS depending
on whether data substitution is used for
filling in missing data points in the
1999-2001 period.

Response: Due to an incomplete data
set, EPA was not able to calculate an
accurate three-year annual average for
these two sites at the time of our
proposed action. Using the final 1999-
2001 data set and some data substitution
in the 4th quarter of 1999,2 we have
determined that the Hanford site
definitively violated the annual
NAAQS. For missing data in the 4th
quarter of 1999, we substituted one half
of the minimum detectable
concentration of PM-10 (2.5 pg/m3) and
still arrived at a three-year annual
average of 51 pg/m3.

Determining the annual attainment
status of the Fresno-Drummond Street
site is more difficult. This site has two
incomplete quarters of data, the 4th
quarter of 1999 and the 4th quarter of
2000. If we substitute one half the
minimum detectable concentration for
the missing values we calculate a three-
year annual average of 47 ug/ms3, which
means the site attained the NAAQS.
However, if we substitute representative
data from other calendar quarters we
have a three-year annual average of 53
pg/m3, which exceeds the NAAQS. The
true three-year average probably falls
somewhere between this range but we
cannot make an absolute determination
of attainment at this time.

Comment No. 4: Regarding the 24-
hour NAAQS, the commenter states that
the Turlock site has recorded only one
exceedance of the 24-hour standard
during its nine years of operation and
could be considered attainment if more
than three years are used. 40 CFR part
50, appendix K allows this method.

Response: EPA regulations at 40 CFR
part 50, appendix K, section 2.1(a) state
that “[u]nder 40 CFR 50.6(a) the 24-hour
primary and secondary standards are
attained when the expected number of
exceedances per year at each monitoring
site is less than or equal to one. In the
simplest case, the number of expected
exceedances at a site is determined by
recording the number of exceedances in
each calendar year and then averaging

2Missing data was substituted using procedures
in “Guideline on Exceptions to Data Requirements
for Determining Attainment of Particulate Matter
Standards,” EPA-450/4-87-005, April 1987.



Federal Register/Vol.

67, No. 141/ Tuesday, July 23, 2002/Rules and Regulations

48041

them over the past three calendar
years.”

EPA acknowledges that according to
appendix K, there may be circumstances
when more than three years of data can
be used to determine attainment. EPA
interprets appendix K to allow
additional years of data only in order to
reduce the effect of unusual or
exceptional events. See appendix K,
section 2.4(a).

Appendix K, section 3.1 dictates how
to estimate the number of exceedances
for a year when a monitoring site
operates on a less than everyday
schedule. The Turlock PM-10
monitoring site operates on a one in six
day schedule. Using the equations in
this section, the single observed
exceedance at the Turlock site would be
adjusted to 11.5 exceedances. Even if we
were to average these exceedances over
the lifetime of the Turlock PM-10
monitor (it began operation in January
1994, therefore we have eight years of
operation, not nine) it still averages 1.4
exceedances per year, and violated the
24-hour PM-10 NAAQS.

Comment No. 5: The Modesto-14th
Street station had only one exceedance
in the most recent three-year period
while sampling at a frequency of once
every three days. This site could also be
considered attainment if more than

three years of data are considered as
allowed by 40 CFR part 50, appendix K.

Response: Manual sampling methods
for PM-10 are labor and resource
intensive and because of this many
agencies choose to sample PM—10 on a
less than an every day schedule. Since
there is not a PM—10 concentration
value for each day of the year, EPA
regulations at 40 part CFR 50, appendix
K require an adjustment to be made to
the observed number of exceedances to
account for the possible effect of
incomplete data. In this adjustment, the
assumption is made that the fraction of
missing values that would have
exceeded the standard level is identical
to the fraction of measured values above
this level.

In order to properly adjust the data to
estimate the expected number of
exceedances, the sampling frequency of
the PM—10 monitoring site must be
known. The PM—-10 monitoring site at
Modesto—14th Street utilized two high
volume PM—10 samplers in order to
collect data on a one in three day
schedule. Under this arrangement each
sampler operates once every six days
but the schedules are staggered so that
a 24-hour PM-10 value is recorded
every three days. In February 2001 one
of the PM—10 samplers ceased
operation. There are two ways we can
view the sampling frequency of this site

during the first quarter of 2001, either as
a one in three day site that is missing
nine scheduled samples or as a one in
six day site that has six unscheduled,
extra samples. Calculating the estimated
number of exceedances requires a
different approach depending on how
we view this site. Since the site
continued to operate on a one in six day
schedule for the remainder of the
calendar year, we believe it is
appropriate to view the entire year as
operating on a one in six day schedule
and to use Equation 3 from 40 CFR part
50, appendix K to calculate the
estimated number of excedances. The
total number of estimated exceedances
for the period 1999—2001 is three,
averaging one exceedance per year.
Therefore, this site attained the 24-hour
PM-10 NAAQS.

See the previous response to comment
4 for a discussion of using more than
three years of data for determining
attainment.

III. Summary of Changes From the
Proposal

Based on data from the last quarter of
2001 and data recalculations discussed
in our responses to comments above,
EPA has revised Tables 1 and 2 from the
proposed rulemaking (67 FR 11633,
11634—11635) to read as follows:

TABLE 1.—SAN JOAQUIN VALLEY MONITORING SITES THAT VIOLATE THE ANNUAL PM-10 NAAQS (1999-2001)

3 year Annual

Site Name mean (ug/m?)
BaKEISTIEIO-GOIAEN STALE ......oeeiiiiiiiiiiiiie e ettt ettt e e e ettt e e e e e e ettt eeeeeeeseeabaaeeeeeeeseataasaeeeeeeasssaeaeeeeesaasbaseeeeeseaassbeeeeeeesensssaeneeeass 55
[T LT P RRPRTOOUPUPPPRN 54
FrESNO-DIUMMONG ...oiiiiiiiiiitiiiee e e ittt e e e e e ettt e e e e e e et teeeeeeeseeabaaeeeeeeeaesasaeeeseessaassaseeeeeeaasassaseeeeseansssaeeeeeeesnsbaseeeeeseasnbseeeeeesennssnneeeeennas 47-53
[ = L] {0 (o PSP UPRRR 51

TABLE 2. —SAN JOAQUIN VALLEY MONITORING SITES THAT VIOLATE THE 24-HOUR PM—10 NAAQS (1999-2001)

o ] Estimated Estimated Estimated :;/(:eégggnigsf
Monitoring station exceedance exceedance exceedance per
days 1999 days 2000 days 2001 year 1999-2001
Fresno East Drummond 8.4 0 6 4.8
Fresno First St ..........c..... 0 0 6 2
CIOVIS vvveieeeeeeeiiiiieeeeee, 0 0 6 2
Bakersfield Golden State 6 0 12 6
Bakersfield California AVE .......c.c.eeeveieiiiiiiiiee e 0 0 9 3
(O] 1o F= 1TSS OTURORPRRRONY 3.75 0 5.63 3.1
Corcoran ... 6.1 0 7.6 4.6
Hanford 0 0 12.6 4.2
LI 1 Lo Tt 11.5 0 0 3.8
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EPA also received a request for
information about the specific dates
when the exceedances occurred. In
response to that request, EPA has

TABLE 3.—DAYS EXCEEDING THE 24-HOUR PM—-10 NAAQS IN THE SAN JOAQUIN VALLEY

included Table 3, which lists the
observed exceedances in the San
Joaquin Valley PM—10 nonattainment
area during the three-year period 1999—

reported in Table 2.

2001. These are the actual observed
exceedances as opposed to the
estimated number of exceedances 3

Date

January 12, 1999
October 21, 1999

November 14, 1999
January 1, 2001

January 3, 2001
January 7, 2001

November 9, 2001

Monitoring site Concen:rrgglon (no/

OIldAlE ... 156
Fresno—East Drumond ...........cooccviieiieeeiiiiiiieee e 162
corcoran .......cccevevvvvevnennns 174
TUrlock ..o 157
Bakersfield—Golden State Hwy .. 183
Fresno—East Drummond ............ 186
Fresno—First Street .......... 193
Fresno—CIoViS .......cccoevcvvveeeeennnns 155
Bakersfield—Golden State Hwy .. 205
Bakersfield—California Ave ......... 186
Qildale ....ccocvveeeeiiiiiiieeeeeee, 158
Bakersfield—California Ave ......... 190
Bakersfield—Golden State Hwy .. 174
Bakersfield—California Ave ......... 159
COrcoran .......ccccveevveeveieieeninnns 165
Hanford .... 185
..................... [ F= U] (o1 IO PPPUSNS 155

IV. Final Action

EPA is finding that the San Joaquin
Valley failed to attain the annual and
24-hour PM—10 NAAQS by the
December 31, 2001 attainment deadline
as reflected in revised Tables 1 and 2
above.

Under section 189(d) of the Act,
serious PM—10 nonattainment areas that
fail to attain are required to submit
within 12 months of the applicable
attainment date, ““plan revisions which
provide for attainment of the PM-10 air
quality standards and, from the date of
such submission until attainment, for an
annual reduction in PM—10 or PM—-10
precursor emissions within the area of
not less than 5 percent of the amount of
such emissions as reported in the most
recent inventory prepared for such
area.” Since the applicable attainment
date was December 31, 2001, the
deadline for this plan revision is
December 31, 2002.

V. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this final action
is not a “‘significant regulatory action”
and therefore is not subject to review by
the Office of Management and Budget.
For this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action in and of itself
establishes no new requirements, it

3 As discussed above, EPA estimates total
exceedances pursuant to Part 50, Appendix K when
there is incomplete monitored data.

merely notes that the air quality in the
San Joaquin Valley did not meet the
federal health standards for PM-10 by
the CAA deadline. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule does not in and of itself establish
new requirements, EPA believes that it
is questionable whether a requirement
to submit a SIP revision constitutes a
federal mandate. The obligation for a
State to revise its SIP arises out of
sections 110(a), 179(d), and 189(d) of
the CAA and is not legally enforceable
by a court of law, and at most is a
condition for continued receipt of
highway funds. Therefore, it is possible
to view an action requiring such a
submittal as not creating any
enforceable duty within the meaning of
section 421(5)(9a)(I) of UMRA (2 U.S.C.
658(a)(I)). Even if it did, the duty could
be viewed as falling within the
exception for the condition of Federal
assistance under section 421(5)(a)(i)(I) of
UMRA (2 U.S.C. 658(5)(a)(i)(I)).
Therefore, today’s final action does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more

Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action does not
in and of itself create any new
requirements and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant. Because this finding of
failure to attain is a factual
determination based on air quality
considerations, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
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The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 23,
2002. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

Authority: 42 U.S.C. 7401 et seq.

Dated: July 16, 2002.

Keith Takata,

Acting Regional Administrator, EPA Region
9

[FR Doc. 02-18589 Filed 7-22-02; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-P-7612]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, (FEMA).

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1-percent-annual-chance) Flood
Elevations (BFEs) is appropriate because

of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Map(s) in effect prior to
this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Acting Administrator for Federal
Insurance and Mitigation
Administration reconsider the changes.
The modified BFEs may be changed
during the 90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, 500 C Street,
SW., Washington, DC 20472, (202) 646—
3461 or (e-mail) matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the

minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The Acting
Administrator for Federal Insurance and
Mitigation Administration certifies that
this rule is exempt from the
requirements of the Regulatory
Flexibility Act because modified BFEs
are required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of § 65.4 are amended as
follows:
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Dates and name of news-

Chief executive officer of commu-

Effective date of

Community

State and county Location paper V\gL%I'I?S Eggce was nity modification No.
Arkansas: Sebas- | City of Fort June 12, 2002; June 19, | The Honorable C. Raymond | May 31, 2002 ............ 055013
tian (01-06— Smith. 2002; Southwest Times Baker, Mayor, City of Fort
1837P). Record. Smith, P.O. Box 1908, Fort
Smith, AR 72902.
lllinois:
Will (02-05- | City of Joliet ...... June 20, 2002; June 27, | The Honorable Arthur Schultz, | September 26, 2002 .. 170702
2034P). 2002; Farmers Weekly Mayor, City of Joliet, Municipal
Review. Building, 150 West Jefferson
Street, Joliet, IL 60432.
Cook (01— Village of Palos May 1, 2002; May 8, The Honorable Jean Moran, | August 7, 2002 .......... 170144
05-3763P). Park. 2002; Daily Southtown. Mayor, Village of Palos Park,
8999 West 123rd Street, Palos
Park, IL 60464.
Will (02-05— | Village of Plain- | June 19, 2002; June 26, | Mr. Richard Rock, Village Presi- | September 25, 2002 .. 170771
2034P). field. 2002; The Enterprise. dent, Village of Plainfield, 530
West Lockport Street, Suite
206, Plainfield, IL 60544.
Will (02-05- | Unincorporated June 19, 2002; June 25, Mr. Joseph Mikan, County Execu- | September 24, 2002 .. 170695
2034P). Areas. 2002; The Herald News.| tive, Will County, 302 North Chi-
cago Street, Joliet, IL 60432.
Michigan: Wayne | Township of July 11, 2002; July 18, Mr. Thomas Yack, Township Su- | June 14, 2002 ........... 260219
(01-05-2843P). Canton. 2002; Michigan Com- pervisor, Township of Canton,
munity Newspapers. 1150 South Canton Center,
Canton, M| 48188.
Minnesota:
Dakota (01- | City of Lakeville | May 1, 2002; May 8, Mr. Robert Erickson, Lakeville City | August 7, 2002 .......... 270107
05-2461P). 2002; The Lakeville Administrator, 20195 Holyoke
Sun-Current. Avenue, Lakeville, MN 55044.
Dakota (02— | City of Lakeville | May 22, 2002; May 29, Mr. Robert Erickson, Lakeville City | August 28, 2002 ........ 270107
05-0298P). 2002; The Lakeville Administrator, 20195 Holyoke
Sun-Current. Avenue, Lakeville, MN 55044.
Lyon (02-05- | City of Marshall May 24, 2002; May 31, The Honorable Robert Byrnes, | August 30, 2002 ........ 270258
1586P). 2002; Marshall Inde- Mayor, City of Marshall, 344
pendent. West Main Street, Marshall, MN
56258.
Missouri: Howell City of West June 21, 2002; June 28, | The Honorable Joe Paul Evans, | December 6, 2002 ..... 290166
(00-07-791P). Plains. 2002; West Plains Mayor, City of West Plains, P.O.
Daily Quill. Box 710, West Plains, MO
65775.
Ohio:
Lorain (02— City of Avon May 23, 2002; May 30, The Honorable Robert Berner, | August 28, 2002 ........ 390602
05-1841P). Lake. 2002; The Sun. Mayor, City of Avon Lake, 150
Avon-Belden Road Avon Lake,
OH 44012.
Cuyahoga City of Parma May 2, 2002; May 9, The Honorable Paul Cassidy, | August 8, 2002 .......... 390124
(01-05— Heights. 2002; Parma Sun Post. Mayor, City of Parma Heights,
542P). 6281 Pearl Road, Parma
Heights, OH 44130.
Franklin and | City of May 22, 2002; May 29, The Honorable Stewart Flaherty, | August 28, 2002 ........ 390179
Delaware Westerville. 2002; Westerville News Mayor, City of Westerville, 21
(02-05—- and Public Opinion. South State Street, Westerville,
1465P). OH 43081.
Oklahoma:
Tulsa (01— City of Bixby ...... April 25, 2002; May 2, The Honorable Joe Williams, | August 1, 2002 .......... 400207
06-701P). 2002; Bixby Bulletin. Mayor, City of Bixby, 116 West
Needles Street, Bixby, OK
74008.
Oklahoma, City of Oklahoma | June 18, 2002; June 25, | The Honorable Kirk Humphreys, | September 24, 2002 405378
Candian, 2002; The Daily Okla- Mayor, City of Oklahoma City,
Cleveland, homan. 200 North Walker, Suite 302,
McClain, Oklahoma City, OK 73102.
and
Pottawato-
mie (01—
06-2001P).
Texas:
Collin (02— City of Allen ....... May 29, 2002; June 5, The Honorable Steve Terrell, | September 4, 2002 ... 480131
06-1539). 2002; The Allen Amer- Mayor, City of Allen, One Allen
ican. Civic Plaza, Allen, TX 75013.
Collin (01— City of Allen ....... June 12, 2002; June 19, | The Honorable Stephen Terrell, | September 18, 2002 480131
06-820P). 2002; The Allen Amer- Mayor, City of Allen, One Allen

ican.

Civic Plaza, Allen, TX 75013.
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State and county Location Dpaa{SZra\?/ﬁer;gn;gtgen\?/gs- Chief executive Qtfficer of commu- Eﬁect(ij\_/fe d?te of ComNmunity
published nity modification 0.
Travis (02— City of Austin ..... April 30, 2002; May 7, The Honorable Kirk P. Watson, | August 6, 2002 .......... 480624
06-826P). 2002; Austin American Mayor, City of Austin, 124 West
Statesman. 8th Street, Austin, TX 78701.
Travis (01— City of Austin ..... May 31, 2002; June 7, The Honorable Gus Garcia, | September 6, 2002 ... 480624
06-338P). 2002; Austin American Mayor, City of Austin, P.O. Box
Statesman. 1088, Austin, TX 78767.
Bexar (02— Unincorporated May 9, 2002; May 16, The Honorable Nelson W. Wolff, | August 15, 2002 ........ 480035
06-761P). Areas. 2002; San Antonio Ex- Judge, Bexar County, 100
press-News. Dolorosa, Suite 120, San Anto-
nio, TX 78205.
Bexar (01— Unincorporated May 24, 2002; May 31, The Honorable Nelson W. Wolff, | August 30, 2002 ........ 480035
06-1795P). Areas. 2002; San Antonio Ex- County Judge, Bexar County,
press News. 100 Dolorosa, Suite 120, San
Antonia, TX 78205.
Brazos (02— | City of College May 24, 2002; May 31, The Honorable Lynn Mcllhaney, | August 30, 2002 ........ 480083
06-031P). Station. 2002; The Bryan/Col- Mayor, City of College Station,
lege Station Eagle. P.O. Box 9960, College Station,
TX 77842-9960.
Denton (02— | City of Denton ... | May 22, 2002; May 29, The Honorable Euline Brock, | May 2, 2002 .............. 480194
06-276P). 2002; Denton Record Mayor, City of Denton, 215 East
Chronicle. McKinney Street, Denton, TX
76201.
Tarrant (01—~ | City of Fort June 7, 2002; June 14, The Honorable Kenneth Barr, | September 13, 2002 .. 480596
06-982P). Worth. 2002; Fort Worth Star Mayor, City of Fort Worth, City
Telegram. Hall 1000 Throckmorton Street,
Fort Worth, TX 76102.
Gillespie (00— | City of Fred- May 22, 2002; May 29, The Honorable Tim Crenweldge, | August 28, 2002 ........ 480252
06-1860P). ericksburg. 2002; Fredericksburg Mayor, City of Fredericksburg,
Standard Radio Post. 126 West Main Street, Fred-
ericksburg, TX 78624-3708.
Dallas (02— City of Garland .. | May 2, 2002; May 9, The Honorable Jim Spence, | August 8, 2002 .......... 485471
05-151P). 2002; Garland Morning Mayor, City of Garland, P.O.
News. Box 469002, Garland, TX
75046-9002.
Hood (02— City of Granbury | May 30, 2002; June 6, The Honorable David Southern, | September 5, 2002 ... 480357
06-198P). 2002; Hood County Mayor, City of Granbury, P.O.
News. Box 969, Granbury, TX 76048.
Dallas (01— City of Glenn May 22, 2002; May 29, The Honorable Mary Coffman, | August 28, 2002 ........ 481265
06-1213P). Heights. 2002; Focus Daily Mayor, City of Glenn Heights,
News. 1938 South Hampton, Glenn
Heights, TX 75154,
Hidalgo (02— | Unincorporated June 20, 2002; June 27, | The Honorable Jose E. Pulido, | May 30, 2002 ............ 480334
06-715P). Areas. 2002; The Monitor. County Judge, Hidalgo County,
100 E. Cano Street, Edinburg,
TX 78539.
Hood (02— Unincorporated May 30, 2002; June 6, The Honorable Linda Steen, | September 5, 2002 ... 480356
06-198P). Areas. 2002; Hood County Judge, Hood County, 100 East
News. Pearl Street, Granbury, TX
76048.
Tarrant, (01— | City of Hurst ...... May 24, 2002; May 31, The Honorable Bill Souder, Mayor, | April 30, 2002 ............ 480601
06-1481P). 2002; Dallas Morning City of Hurst, 1505 Precinct
News. Line Road, Hurst, TX 76054.
Gregg and City of Longview | May 10, 2002; May 17, The Honorable Earl Roberts, | August 16, 2002 ........ 480264
Harrison 2002; Longview News Mayor, City of Longview, P.O.
(02-06— Journal. Box 1952, 300 West Cotton
512P). Street, Longview, TX 75606.
Collin (01— City of McKinney | May 7, 2002; May 14, The Honorable Don Dozier, | August 13, 2002 ........ 480135
06-1229P). 2002; McKinney Cou- Mayor, City of McKinney, P.O.
rier-Gazette. Box 517, McKinney, TX 75070.
Montgomery | Unincorporated May 1, 2002; May 8, The Honorable Alan B. Sadler | August 7, 2002 .......... 480483
(02-06— Areas. 2002; The Courier. Judge, Montgomery County,
763P). 301 North Thompson Street,

Suite 210, Conroe, TX 77301.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: July 15, 2002.
Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02—18528 Filed 7—22-02; 8:45 am)]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Base [1-percent-annual-
chance) Flood Elevations and modified
Base Flood Elevations (BFEs) are made
final for the communities listed below.
The BFEs and modified BFEs are the
basis for the floodplain management
measures that each community is
required either to adopt or to show
evidence of being already in effect in
order to qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP).

EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing BFEs and modified BFEs for
each community. This date may be
obtained by contacting the office where
the FIRM is available for inspection as
indicated in the table below.
ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards

Study Branch, Federal Insurance and
Mitigation Administration, 500 C Street,
SW., Washington, DC 20472, (202) 646—
3461 or (e-mail) matt.miller@fema.gov.
SUPPLEMENTARY INFORMATION: FEMA
makes final determinations listed below
of BFEs and modified BFEs for each
community listed. The proposed BFEs
and proposed modified BFEs were
published in newspapers of local
circulation and an opportunity for the
community or individuals to appeal the
proposed determinations to or through
the community was provided for a
period of ninety (90) days. The
proposed BFEs and proposed modified
BFEs were also published in the Federal
Register.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The BFEs and modified BFEs are
made final in the communities listed
below. Elevations at selected locations
in each community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Acting Administrator of the
Federal Insurance and Mitigation
Administration certifies that this rule is
exempt from the requirements of the

Regulatory Flexibility Act because final
or modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and are required to establish and
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
amended to read as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p- 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

State

City/town/county

Source of flooding

#Depth in feet
above ground.
*Elevation in
feet (NGVD)
Modified

Location

Marshall County (Unincorporated Areas)
(FEMA Docket No. 7605).
Maps are available for inspection at the Marshall County Courthouse, 1 East Main Street, Marshalltown, lowa.

lowa River ..............

*861 to *881

Kansas ..................
Docket No. 7603).

Winfield (City), Cowley County (FEMA

Joel Mack Road.

Walnut River .......... At 0.9 mile downstream of 14th Avenue *1126
At approximately 0.4 mile upstream of *1130

Highway 160.
At approximately 1.5 miles upstream of *1133

Highway 160.
Black Crook Creek | Just upstream of Joel Mack Road ......... *1120
At approximately 0.7 mile upstream of *1120

Maps are available for inspection at the Public Works/Engineering Department, City Hall, 200 East Ninth Avenue, Winfield, Kansas.
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State

City/town/county

Source of flooding

Location

#Depth in feet
above ground.
*Elevation in
feet (NGVD)
Modified

Minnesota ...............

Maps are available fo

Vadnais Heights (City), Ramsey County
(FEMA Docket No. 7605).

Vadnais Heights (City), Ramsey County
(FEMA Docket No. 7605).

Vadnais Heights (City), Ramsey County
(FEMA Docket No. 7605).

Vadnais Heights (City), Ramsey County
(FEMA Docket No. 7605).

Pond west of McMenemy Road, north
of Meadowood Lane, and southeast
Foothill Trail.

Ponding area northeast of the intersec-
tion of McMenemy Road and Com-
merce Court.

Ponding area north of Commerce Court
and south of Oak Grove Parkway and
west of SOO Line Railroad.

Ponding area north of Oak Grove Park-
way approximately 1,500 feet east of
its intersection with McMenemy Road.

Ponding area east of the SOO Line
Railroad, north of Spring Hill Road
and west of Morningside Avenue.

Pond north of Willow Grove Lane and
west of Greenhaven Drive.

Pond north of Clearbrook Lane, east of
Bramblewood Avenue, west of Ever-
green Drive and South of Birch Ridge
Road.

Pond north of Heritage Court East and
South of Valley Oaks Road.

Ponding area south of Westfield Lane,
east and north of Oakcrest Drive and
north of South Oak Drive.

Ponding area south of North Oak Drive,
west of Thornhill Lane, and North of
County Road “F".

Ponding area south of Bridgewood Ter-
race, east of Thornhill Lane and west
of Centerville Road.

Ponding area north of County Road
“F", east of Thornhill Lane and west
of Centerville Road.

Ponding area along Edgerton Street
south of Bear Avenue North and
north of Stockdale Road.

Ponding area along Arcade Street and
Stockdale Road south of County
Road “F”, north of Kohler Road, east
of Stockdale Drive and west of
Centerville Road.

Ponding area east of Interstate 35E,
south of the Burlington Northern Rail-
road, west of Labore Road and north
of County Road “E”.

Ponding area north of Hiawatha Ave-
nue, west of Greenbrier Street, and
south of the Burlington Northern Rail-
road.

Ponding area east of Centerville Road,
and north of Vadnais Road.

Pond south of Manor Street and north
of Interstate 694.

Ponds south of Vadnais Center Drive,
east of Interstate 35 and west of the
interstate 35 and west of the intersec-
tion of Labore Road and Willow Lake
Boulevard.

Willow Lake .....ccceveveeeiiiiiiieeeeciieee e

Ponding area south of County Road
“E”, east of Montmorency Street and
north of Willow Lake Boulevard.

r inspection at City Hall, 800 East County Road E, Vadnais Heights, Minnesota.

*889

*892

*904

*918

*912

*915

*920

*941

*902

*898

*907

*901

*897

*896

*908

*904

*900

*909

*915

*884

*949

Missouri

Madison County, (Unincorporated
Areas) (FEMA Docket No. 7605).

Little St. Francis
River.

Approximately 8,550 feet downstream
of West Main Street.

*703
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#Depth in feet
above ground.
State City/town/county Source of flooding Location *Elevation in
feet (NGVD)
Modified
Approximately 3,960 feet downstream *716
of the Missouri Pacific Railroad.
Saline Creek .......... Approximately 530 feet upstream of the *718
abandoned Railroad Spur.
Approximately 2,510 feet upstream of *726
the abandoned Railroad Spur.
Village Creek ......... Just downstream of Catherine Mine *707
Road.
Just downstream of the Missouri Pacific *709
Railroad.
Maps are available for isnpection at the Madison County Courthouse, #1 Courthouse Square, Fredericktown, Missouri.
TeXaSs ..ccovevrvvrienennn Leona (Town), Leon County (FEMA | AdkissONn Branch ... | ... *298 to 325
Docket No. 7605).
Leona Branch ........ *300 to 356
Leona Branch Trib- *315 to 349
utary 1.
Leona Branch Trib- | ..o *299 to 315
utary 2.
Maps are avail-
able for inspection
at City Hall, High-
way 75, Leona,
Texas..

*National Geodetic Vertical Datum.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: July 15, 2002.
Robert F. Shea, Jr.

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02—18527 Filed 7—22-02; 8:45 am)]
BILLING CODE 6718-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MM Docket No. 92—-263; DA 02-1474]

Implementation of Section 8 of the
Cable Television Consumer Protection
and Competition Act of 1992

AGENCY: Federal Communications
Commission.

ACTION: Final rule; dismissal of petitions
for reconsideration.

SUMMARY: This document dismisses two
petitions for reconsideration involving
customer service standards adopted
pursuant to the Cable Television
Consumer Protection and Competition
Act of 1992.

FOR FURTHER INFORMATION CONTACT: ]ohn
Norton, Policy Division, Media Bureau,
(202) 418-7037, TTY (202) 418—2989 or
jnorton@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Order of Dismissal
(“Order”) in MM 92-263; DA 02-1474,

adopted June 20, 2002 and released June
24, 2002. The complete text of this
Order is available for inspection and
copying during normal business hours
in the FCC Reference Center, Room CY-
A257, 445 12th Street, SW.,
Washington, DC and may also be
purchased from the Commission’s copy
contractor, Qualex International, Portals
II, 445 12th Street SW, Room CY-B—402,
Washington, DC 20554, telephone (202)
863—2893, facsimile (202) 863—2898, or
via email qualexint@aol.com.

Synopsis of Order

Pursuant to Section 8 of the Cable
Television Consumer Protection and
Competition Act of 1992 (1992 Cable
Act), Public Law 102—-385, the
Commission established customer
service standards which are subject to
enforcement by local franchising
authorities. Federal Register document
published on April 19, 1993, 58 FR
21107, 47 CFR 76.309. Petitions seeking
reconsideration of the adoption of
particular aspects of the customer
service standards were filed by the
National Cable & Telecommunications
Association (NCTA) and the Coalition of
Small System Operators (Coalition). Due
to the passage of time, and with no
objections put forth by petitioners, we
are dismissing the NCTA and Coalition
petitions without prejudice.

Federal Communications Commission.

W. Kenneth Ferree,

Chief, Media Bureau.

[FR Doc. 02—-18349 Filed 7-22—-02; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Transportation Security Administration

49 CFR Part 1502
[Docket No. TSA—2002-12742]
RIN 2110-AA02

Responsibilities of the Under Secretary
of Transportation for Security

AGENCY: Transportation Security
Administration, DOT.

ACTION: Final rule.

SUMMARY: In this final rule, the
Transportation Security Administration
(TSA) states the responsibilities of the
Under Secretary of Transportation for
Security and designates the Deputy
Under Secretary of Transportation for
Security/Chief Operating Officer as the
“first assistant” to the Under Secretary
of Transportation for Security for
purposes of the Federal Vacancies
Reform Act of 1998. As “first assistant,”
the Deputy Under Secretary of
Transportation for Security/Chief
Operating Officer serves as the Acting
Under Secretary of Transportation for
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Security when the Under Secretary of
Transportation for Security dies,
resigns, or is otherwise unable to
perform the functions and duties of the
office.

EFFECTIVE DATE: ]uly 17, 2002.

FOR FURTHER INFORMATION CONTACT:
David K. Tochen, Deputy Assistant
General Counsel, Office of the Assistant
General Counsel for Environmental,
Civil Rights, and General Law,
Department of Transportation, 400
Seventh Street, SW., Room 10102,
Washington, DC 20590; Telephone:
(202) 366—9153.

SUPPLEMENTARY INFORMATION:

Availability of the Final Rule

An electronic copy of this document
may be downloaded by using a
computer, modem, and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Boards Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at: http://www.nara.gov/fedreg and
the Government Printing Office’s
database at: hitp://www.access.gpo.gov.
You can also view and download this
document by going to the webpage of
the Department’s Docket Management
System (http://dms.dot.gov). On that
webpage, click on “search.” On the next
page, type in the four-digit docket
number shown on the first page of this
document. Then click on “search.”

Background

The Aviation and Transportation
Security Act, Public Law 107-71,
enacted into law on November 19, 2001,
established the Transportation Security
Administration (TSA) as a new
operating administration within the
Department of Transportation. The TSA
is headed by the Under Secretary of
Transportation for Security. As
specified in the Aviation and
Transportation Security Act, the Under
Secretary of Transportation for Security
is responsible for security in all modes
of transportation, including carrying out
chapter 449 of title 49 of the United
States Code, relating to civil aviation
security and related research and
development activities. This rule states
the responsibilities of the Under
Secretary of Transportation for Security.

This rule also provides that the
Deputy Under Secretary of

Transportation for Security/Chief
Operating Officer shall serve as the
“first assistant’” to the Under Secretary
of Transportation for Security within
the meaning of the Federal Vacancies
Reform Act of 1998, 5 U.S.C. 3345—
3349d. The Federal Vacancies Reform
Act provides that in the event of a
vacancy in an office headed by an
officer whose appointment is required
to be made by the President, with the
advice and consent of the Senate, the
“first assistant’” shall perform the
functions and duties of the vacant
position in an acting capacity and on a
temporary basis, subject to certain
narrow exceptions. Since the Aviation
and Transportation Security Act did not
establish a ““first assistant” to the Under
Secretary of Transportation for Security
within TSA, the Secretary of
Transportation is authorized to
designate a ““first assistant” and hereby
does so by this action.

Since this amendment relates to
Departmental management, procedures,
and practice, notice and comment on it
are unnecessary under 5 U.S.C. 553 and,
as such, it may be made effective in less
than 30 days after publication in the
Federal Register under 5 U.S.C. 553(d).
The Regulatory Flexibility Act does not
apply to this rulemaking since, under 5
U.S.C. 553, the Department is not
required to publish a notice of proposed
rulemaking. However, we note that this
rule does not have a significant
economic impact on a substantial
number of small entities since it relates
to DOT management, procedures, and
practice. This rule is not considered to
be a rule within the meaning of section
3(d) of Executive Order 12866 and
therefore has not been reviewed by the
Office of Management and Budget
pursuant to that Order. Finally, the rule
does not have federalism implications
under Executive Order 13132.

List of Subjects in 49 CFR Part 1502
Authority delegations (Government
agencies), Government employees,
Organization and functions
(Government agencies).
Issued this 17th day of July, 2002, at
Washington, DC.
Norman Y. Mineta,
Secretary of Transportation.
In consideration of the foregoing, a
new part 1502 consisting of “1502.1 is

added to Title 49 in chapter XII,
subchapter A, of the Code of Federal
Regulations, to read as follows:

PART 1502—ORGANIZATION,
FUNCTIONS, AND PROCEDURES

Authority: 5 U.S.C. 3345, 49 U.S.C. 114,
40119, 44901-44907, 44913—44914, 44916—
44920, 44935—44936, 44942, 46101-46105,
45107, 46110.

1502.1 Responsibilities of the Under
Secretary of Transportation for Security.

(a) The Under Secretary of
Transportation for Security is
responsible for the planning, direction,
and control of the Transportation
Security Administration (TSA) and for
security in all modes of transportation.
The Under Secretary of Transportation
for Security’s responsibility includes
carrying out chapter 449 of title 49,
United States Code, relating to civil
aviation security, and related research
and development activities, and security
responsibilities over other modes of
transportation that are exercised by the
Department of Transportation.

(b) The Deputy Under Secretary of
Transportation for Security/Chief
Operating Officer is the “first assistant”
to the Under Secretary of Transportation
for Security for purposes of the Federal
Vacancies Reform Act of 1998, and
shall, in the event the Under Secretary
of Transportation for Security dies,
resigns, or is otherwise unable to
perform the functions and duties of the
office, serve as the Acting Under
Secretary of Transportation for Security,
subject to the limitations in the Federal
Vacancies Reform Act of 1998. In the
event of the absence or disability of both
the Under Secretary of Transportation
for Security and the Deputy Under
Secretary of Transportation for Security/
Chief Operating Officer, officials
designated by TSA’s internal order on
succession shall serve as Acting Deputy
Under Secretary of Transportation for
Security/Chief Operating Officer and
shall perform the duties of the Under
Secretary of Transportation for Security,
except for any non-delegable statutory
and/or regulatory duties.

[FR Doc. 02-18524 Filed 7-18-02; 11:46 am]
BILLING CODE 4910-62-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 27

[Doc. # CN-01-004]

RIN 0581-ACOO

Revision of Regulations for

Determining Price Quotations for Spot
Cotton

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service is proposing to amend the
regulation concerning designation of the
spot markets used to calculate
differences for tenderable qualities
delivered against cotton futures
contracts. The re-designated spot
markets will better reflect the trading
value of tenderable qualities. Presently,
regulations provide for the Secretary of
Agriculture to determine and designate
spot markets from which spot cotton
price information can be collected.
Currently, there are seven designated
markets that qualify under the Cotton
Futures Act requirements and five of
those are designated to determine
differences for the settlement of futures
contracts. The Commodity Futures
Trading Commission, in an effort to
better reflect market transparency,
approved a request from the New York
Board of Trade that the spot markets
used to calculate commercial
differences in Cotton Futures Exchange
deliveries be re-designated. The
requested changes were as follows:
Replace the South Delta quote with the
West Texas quote; and replace the North
Delta quote with the average of the
combined North and South Delta
quotes. Including West Texas quotes
and combining and averaging North and
South Delta quotes provides a more
accurate reflection of cotton that is
traded for cotton futures contracts.
DATES: Comments must be received on
or before September 23, 2002.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule to Norma
McDill, Deputy Administrator, Cotton
Program, AMS, USDA, STOP 0224, 1400
Independence Avenue, SW.,
Washington, DC 20250-0224.
Comments should be submitted in
triplicate. Comments may also be
submitted electronically to:
cottoncomments@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register. All
comments will be available for public
inspection at Cotton Program, AMS,
USDA, Room 2641-S, 1400
Independence Avenue, SW.,
Washington, DC 20250 during regular
business. A copy of this notice may be
found at: www.ams.usda.gov/cotton/
rulemaking.htm.

FOR FURTHER INFORMATION CONTACT:
Norma McDill, Deputy Administrator,
Cotton Program, AMS, USDA, STOP
0224, 1400 Independence Avenue, SW.,
Washington, DC 20250-0224.
Telephone (202) 720-2145, facsimile
(202) 690-1718, or e-mail
norma.mcdill@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule has been determined to
be not significant for purposes of
Executive Order 12866, and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This proposed
rule would not preempt any state or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small entities.

The New York Cotton Future Market
traders include the entire cotton
industry: farmers, merchants, and textile

mill owners. There are an estimated
3,000 traders. This proposed rule would
affect all such traders. The majority of
the traders are small businesses under
the criteria established by the Small
Business Administration. Amending the
regulations to change the designated
spot markets for determining tenderable
differences will not significantly affect
small businesses as defined under the
RFA because:

(1) The information gathered will be
more reflective of the cotton traded for
cotton futures contracts and add more
transparency to the market;

(2) The competitive position or
market access of small entities in the
cotton industry would not be affected;

(3) No new costs would be imposed
on the affected industry.

Paperwork Reduction Act

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act (PRA) (44 U.S.C. 3501 et seq.) the
information collection requirements
contained in the regulation to be
amended have been previously
approved by OMB and were assigned
control number 0581-0029 under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Background

The Secretary of Agriculture is
authorized under the U.S. Cotton
Futures Act (7 U.S.C. 15b) to make such
regulations as determined necessary to
carry out the provisions of the Act. The
Act provides for the designation of at
least five bona fide spot markets from
which spot cotton price information can
be collected. Presently, there are seven
such designated markets that qualify
under the Cotton Futures Act
requirements. The seven designated
markets are as follows: Southeastern,
North Delta, South Delta, East Texas and
Oklahoma, West Texas, Desert
Southwest and San Joaquin Valley. For
the purposes of determining settlement
of futures contracts five of the seven
spot markets are used. They are
Southeastern, North Delta, South Delta,
East Texas and Oklahoma, and Desert
Southwest. The Cotton Program of the
Agricultural Marketing Service provides
market information from these spot
markets under the Cotton Statistics and
Estimates Act (7 U.S.C. 473b) and the
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Agricultural Marketing Act of 1946 (7
U.S.C. 1622(g)).

The Commodity Futures Trading
Commission, in an effort to better reflect
market transparency, approved a request
from the New York Board of Trade to
change the spot markets used to
calculate commercial differences in
Cotton Futures Exchange deliveries.
This proposed rule would change the
designation of the spot markets which
are used daily to calculate price
differences for cotton futures contracts.
The current designations were
published in the Federal Register on
August 4, 1988 (53 FR 29327). As
previously stated, differences are quoted
for those qualities of cotton which are
tenderable on active futures contracts in
five designated markets. These
differences are averaged to obtain the
differences quoted for futures
settlement.

This proposed rule would provide
that differences would continue to be
quoted for those qualities of cotton
which are tenderable on active futures
contracts in all of the five markets
currently designated for this purpose.
However, the West Texas spot market
would be added as a bone fide spot
market for the settlement of futures
contracts, and the North Delta and
South Delta spot markets would be
combined and averaged together when
used for this purpose of calculating
differences of tenderable qualities for
the settlement of futures contracts. This
proposed rule would change the
calculation of differences of tenderable
qualities for the settlement of futures
contracts to be the average of the
differences of (1) the Southeastern spot
market; (2) the East Texas/Oklahoma
spot market; (3) the West Texas spot
market; (4) the Desert Southwest spot
market; and (5) the combination and
averaging of the North Delta and South
Delta spot markets. The remaining
designated spot markets would not
change. These proposed modifications
are expected to more accurately reflect
the trading value of tenderable cotton on
futures contracts and add more
transparency in the market.

List of Subjects in 7 CFR Part 27

Commodity futures, Cotton.

For the reasons set forth in the
preamble, 7 CFR Part 27 is proposed to
be amended as follows:

PART 27—[AMENDED]

1.The authority citation for 7 CFR part
27 continues to read as follows:

Authority: 7 U.S.C. 15b, 7 U.S.C. 4736, 7
U.S.C. 1622(g).

2. Section 27.94 is amended by
revising paragraph (a) to read as follows:

§27.94 Spot markets for contract
settlement purposes.

(a) For cotton delivered in settlement
of any No. 2 contract on the New York
Cotton Exchange:

Southeastern, North and South Delta,
Eastern Texas and Oklahoma, West Texas,

and Desert Southwest.
* * * * *

Dated: July 15, 2002.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—-18255 Filed 7—-22—-02; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 945 and 980
[Docket No. FV00-945-2 PR]

Irish Potatoes Grown in Certain
Designated Counties in Idaho, and
Malheur County, OR, and Irish
Potatoes Imported into the United
States; Proposed Modification of
Handling and Import Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
remove the reference to Norgold variety
potatoes from the handling regulation
issued under the marketing order for
Idaho-Eastern Oregon potatoes. The
Norgold variety is specifically
referenced to establish less restrictive
maturity requirements for early season
shipments. Norgold variety potatoes are
no longer produced in the production
area covered under the marketing order
and the less restrictive requirements are
not needed. As required under section
608e of the Agricultural Marketing
Agreement Act of 1937, the maturity
requirements for potato imports would
be changed accordingly.

DATES: Comments must be received by
September 23, 2002.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk, Fruit
and Vegetable Programs, AMS, USDA,
room 2525-S, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-5698, or
e-mail: moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number

of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Robert Curry, Marketing Specialist,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW Third Avenue,
room 385, Portland, Oregon 97204;
telephone: (503) 326—-2724, Fax: (503)
326—7440; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, 1400 Independence Avenue
SW., STOP 0237, Washington, DC
20250-0237; telephone: (202) 720-2491,
Fax: (202) 720-5698.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-5698, or
e-mail: Jay.Guerber@usda.gov.
SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement No. 98 and Marketing Order
No. 945, both as amended (7 CFR part
945), regulating the handling of Irish
potatoes grown in certain designated
counties in Idaho, and Malheur County,
Oregon, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

This proposed rule also is issued
under § 608e of the Act, which provides
that whenever certain specified
commodities, including potatoes, are
regulated under a Federal marketing
order, imports of these commodities
into the United States are prohibited
unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have retroactive effect. This
proposed rule would not preempt any
State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before



48052

Federal Register/Vol. 67, No. 141/Tuesday, July 23, 2002/Proposed Rules

parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under § 608e of the Act.

Sections 945.51 and 945.52 of the
order provide authority for the
establishment and modification of
regulations applicable to the handling of
potatoes. Section 945.341 establishes
minimum maturity and pack
requirements for potatoes handled
subject to the order. Current
requirements provide, in part, that all
potatoes packed in cartons shall be
inspected and certified as meeting U.S.
No. 1 grade or better. All varieties shall
meet the maturity requirement of
slightly skinned (except the Norgold
variety from August 1-15, and the
White Rose and red skinned varieties
from August 1-December 31 can be
moderately skinned). During other
periods of the year, the White Rose and
red skinned varieties are not subject to
maturity requirements. Size shall be
conspicuously marked on all cartons
(except when used as a master
container). The grade requirements are
based on the U.S. Standards for Grades
of Potatoes (7 CFR 51.1540-51.1566),
and the size must be marked consistent
with § 51.1545 of the standards.

This rule would remove the reference
to Norgold variety potatoes from the
maturity requirements in the handling
regulation. The Norgold variety is
specifically referenced to establish less
restrictive maturity requirements for
early season shipments. Norgold variety
potatoes are no longer produced in the
production area covered under the
marketing order. As required under
§ 608e of the Act, the maturity
requirements for potato imports would
change accordingly. This rule would
also remove outdated language and
make other conforming changes to the
handling and import regulations.

The Idaho-Eastern Oregon Potato
Committee (Committee), the agency
responsible for local administration of
the order, met on November 9, 1999,
and unanimously recommended the
removal of reference to Norgold variety
potatoes from the handling regulations.

Currently, the Norgold variety of
potatoes is specifically referenced in the
handling regulations so a less restrictive
maturity requirement (moderately
skinned) can be applied during a 15-day
period (August 1-August 15) at the
beginning of each shipping season. This
proposed rule would remove the
reference to Norgold potatoes as a
separate variety from the minimum
maturity requirements of the handling
regulations. The Committee
recommended this change in the
regulations because Norgold variety
potatoes are no longer produced in the
production area.

Production of this long type variety
was discontinued due in part to the
Norgold variety’s inherent propensity to
have lighter, thinner skin early in the
season compared to the varieties
produced today. Newer replacement
varieties are less prone to early season
maturity problems, which enables the
industry to maintain a consistent
maturity level throughout the entire
shipping season.

In addition, buyers are accustomed to
long type potatoes having a higher
maturity level than this minimum
requirement allowed. To meet buyer
expectations, all varieties of long type
potatoes currently produced are
required to be of a higher maturity level
(slightly skinned) throughout the
marketing year. The degree of skinning
or maturity is differentiated by the
amount of loss of the outer surface or
skin layer. “Slightly skinned”” means
that up to 10 percent of the potatoes in
any inspected lot can have one-fourth of
the outer skin missing, while
“moderately skinned”” potatoes can have
one-half of the skin missing.

This proposed change would not have
any economic impact upon producers or
handlers, but would simply update the
current handling regulations to
recognize that the Norgold variety is no
longer being produced within the
production area.

As mentioned earlier, § 608e of the
Act requires that, when certain
domestically produced commodities,
including Irish potatoes, are regulated
under a Federal marketing order,
imports of that commodity must meet
the same or comparable grade, size,
quality, or maturity requirements.
Section 608e also provides that
whenever two or more marketing orders
regulating the same commodity

produced in different areas of the
United States are concurrently in effect,
a determination must be made as to
which of the areas produces the
commodity in most direct competition
with the imported commodity. Imports
must then meet the minimum
requirements established for that
particular area.

Grade, size, quality, and maturity
regulations have been issued regularly
under the order since it was established.
The current import regulation in § 980.1
specifies that import requirements for
long type potatoes be based on those in
effect for potatoes grown in certain
designated counties in Idaho, and
Malheur County, Oregon, during each
month of the marketing year. This
proposal would remove reference to
Norgold variety potatoes from the
maturity requirements of the handling
regulation.

While no changes are required in the
language of § 980.1, imports of Norgold
variety potatoes from August 1-15
would be required to meet the modified
maturity requirement of “slightly
skinned.” This proposal is not expected
to have any economic impact upon
importers. Nearly all potato imports
come from Canada, and representatives
of USDA’s Market News Service have
indicated that their contacts in Canada
have reported that Norgold variety
potatoes are no longer commercially
produced in Canada.

This proposed rule also removes
§ 945.130 of the rules and regulations
which is obsolete, and revises and
updates language in § 980.1, Import
regulations; Irish potatoes. Sections
945.22 and 945.23 of the order,
regarding committee membership
districts within the production area and
redistricting and committee
reapportionment, were amended on
June 5, 1995 (60 FR 29724), and
§945.130 is no longer needed. In
addition, this rule would remove
references in the potato import
regulation to the terminated marketing
orders for Red River Valley and Maine
potatoes, remove outdated language
regarding import regulations in effect
during 1970 and 1971, update the list
and addresses of inspection offices for
imports, and update the references in
the import regulation to government
agencies.

Initial Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.
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The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Import regulations issued under the Act
are based on those established under
Federal marketing orders.

There are approximately 63 handlers
of Idaho-Eastern Oregon potatoes who
are subject to regulation under the order
and about 1,600 potato producers in the
regulated area. There are approximately
161 importers of potatoes. Small
agricultural service firms, which
include potato handlers and importers,
are defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those whose
annual receipts are less than $750,000.
A majority of these handlers, importers,
and producers may be classified as
small entities.

This rule would remove the reference
to Norgold variety potatoes from the
maturity requirements in the handling
regulation. The Norgold variety is
specifically referenced to establish less
restrictive maturity requirements for
early season shipments. Norgold variety
potatoes are no longer produced in the
production area covered under the
marketing order. As required under
§ 608e of the Act, the maturity
requirements for potato imports would
be changed accordingly.

The Committee met on November 9,
1999, and unanimously recommended
the removal of the reference to Norgold
variety potatoes from the handling
regulations.

Currently, the Norgold variety of
potatoes is specifically referenced in the
handling regulations so a less restrictive
maturity requirement (moderately
skinned) can be applied during a 15-day
period (August 1-15) at the beginning of
each shipping season. This proposed
rule would remove the reference to
Norgold potatoes as a separate variety
from the minimum maturity
requirements of the handling
regulations. The Committee
recommended this change in the
regulations because Norgold variety
potatoes are no longer produced in the
production area. In addition, buyers
have become accustomed to long type
potatoes (such as Norgold variety
potatoes) having a higher maturity level

than this minimum requirement
allowed. To meet buyer expectations, all
varieties of long type potatoes currently
produced are required to be of a higher
maturity level (slightly skinned)
throughout the marketing year. “Slightly
skinned” means that up to 10 percent of
the potatoes in any inspected lot can
have one-fourth of the outer skin
missing, while “moderately skinned”
potatoes can have one-half of the skin
missing. This proposed change would
not have any economic impact upon
producers or handlers, but would
simply update the current handling
regulations to recognize that the
Norgold variety is no longer being
produced within the production area.

As mentioned earlier, section 608e of
the Act requires that when certain
domestically produced commodities,
including Irish potatoes, are regulated
under a Federal marketing order,
imports of that commodity must meet
the same or comparable grade, size,
quality, or maturity requirements. The
current import regulation specifies that
import requirements for long type
potatoes be based on those in effect for
potatoes grown in certain designated
counties in Idaho, and Malheur County,
Oregon, during each month of the
marketing year. This proposal would
remove reference to Norgold variety
potatoes from the maturity requirements
of the handling regulation. While no
changes are required in the language of
§980.1, imports of Norgold variety
potatoes from August 1-15 would be
required to meet the modified maturity
requirement of ““slightly skinned.”

This proposal is not expected to have
an economic impact upon importers.
There are no potato imports during the
period of August 1-15. In addition,
representatives of the USDA Market
News Service have indicated that their
contacts in Canada have reported that
Norgold variety potatoes are no longer
commercially produced in Canada.
Nearly all potato imports come from
Canada, but there are no shipments
until the latter part of September.

The removal of the references to
Norgold variety potatoes is not expected
to impose any additional costs on
handlers, importers, or producers.

As alternatives to the proposal, the
Committee discussed leaving the
handling regulation as currently issued.
The Committee rejected this idea
because it would have left outdated
language in the rules and regulations.

This rule would not impose any
additional reporting or recordkeeping
requirements on either small or large
potato handlers and importers. As with
all Federal marketing order programs,
reports and forms are periodically

reviewed to reduce information
requirements and duplication by
industry and public sectors. USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this proposed rule.

Further, the Committee’s meeting was
widely publicized throughout the potato
industry, and all interested persons
were invited to attend the meeting and
participate in Committee deliberations.
Like all Committee meetings, the
November 9, 1999, meeting was a public
meeting and all entities, both large and
small, were able to express their views
on this issue. Finally, interested persons
are invited to submit information on the
regulatory and informational impacts of
this action on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at the following Web site:
http://www.ams.usda.gov/fv/moab.html.
Any questions about the compliance
guide should be sent to Jay Guerber at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

In accordance with section 608e of the
Act, the United States Trade
Representative has concurred with the
issuance of this proposed rule.

A 60-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects

7 CFR Part 945

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

7 CFR Part 980

Food grades and standards, Imports,
Marketing agreements, Onions, Potatoes,
Tomatoes.

For the reasons set forth above, 7 CFR
parts 945 and 980 are proposed to be
amended as follows:

1. The authority citation for 7 CFR
parts 945 and 980 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

PART 945—IRISH POTATOES GROWN
IN CERTAIN DESIGNATED COUNTIES
IN IDAHO, AND MALHEUR COUNTY,
OREGON

§945.130 [Removed]
2. Section 945.130 is removed.

§945.341 [Amended]
3. In § 945.341, paragraph (b)(2) is
removed, and paragraphs (b)(3) and
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(b)(4) are redesignated as paragraphs
(b)(2) and (b)(3), respectively.

PART 980—VEGETABLES; IMPORT
REGULATIONS

4. Section 980.1 is amended as
follows:

a. Revise paragraphs (a)(1)(i), (a)(2)(ii),
(b)(2), (e), (f), and (g)(1)(ii).

b. Redesignate paragraph (i) as
paragraph (j).

c. Redesignate paragraphs (h)(1) and
(h)(2) as paragraphs (i)(1) and (i)(2) and
revise newly designated paragraphs
(i)(1) and (i)(2). The revisions read as
follows:

§980.1 Import regulations; Irish potatoes.
* * * * *

(a) * x %

(1) * *x %

(i) Grade, size, quality, and maturity
regulations have been issued from time
to time pursuant to the following
marketing orders: No. 945 (part 945 of
this chapter), No. 948 (part 948 of this
chapter), No. 947 (part 947 of this
chapter), No. 946 (part 946 of this
chapter), and No. 953 (part 953 of this
chapter).

* * * * *

(2) * x %

(ii) Imports of all other round type
potatoes during the period June 5
through July 31 are in most direct

competition with the marketing of the
same type of potatoes produced in the
Southeastern States covered by Order
No. 953 (part 953 of this chapter); and
during the period of August 1 through
June 4 of the following year they are in
most direct competition with all other
round type potatoes produced in Area
No. 3, Colorado (Northern Colorado)
covered by Marketing Order No. 948, as
amended (part 948 of this chapter).

(b) * % %

(2) During the period June 5 through
July 31 of each marketing year, the
grade, size, quality, and maturity
requirements of Marketing Order No.
953 (part 953 of this chapter) applicable
to potatoes of the round type shall be
the respective grade, size, quality, and
maturity requirements for imports of
other round type potatoes; and during
the period August 1 through the
following June 4 of each year the grade,
size, quality, and maturity requirements
of Area No. 3, Colorado (Northern
Colorado) covered by Marketing Order
No. 948, as amended (part 948 of this
chapter) shall be the respective grade,
size, quality, and maturity requirements
for imports of all other round type
potatoes.

* * * * *

(e) Certified seed. Certified seed

potatoes shall include only those

potatoes which are officially certified
and tagged as seed potatoes by the Plant
Health and Production Division, Plant
Products Directorate, Canadian Food
Inspection Agency, and which are
subsequently used as seed.

(f) Designation of governmental
inspection services. The Federal or
Federal-State Inspection Service, Fruit
and Vegetable Programs, Agricultural
Marketing Service, U.S. Department of
Agriculture and the Food of Plant Origin
Division, Plant Products Directorate,
Canadian Food Inspection Agency, are
hereby designated as governmental
inspection services for the purpose of
certifying the grade, size, quality, and
maturity of Irish potatoes that are
imported, or to be imported, into the
United States under the provisions of
§608e of the Act.

(g) R

(1) * x %

(ii) Since inspectors may not be
stationed in the immediate vicinity of a
port, or point of entry, an importer of
uninspected and uncertified Irish
potatoes should make advance
arrangements for inspection. Each
importer should give at least the
specified advance notice to one of the
following applicable inspection offices
prior to the time the Irish potatoes
would be imported.

Advance
Ports and points Inspection offices notice
(days)
All Maine ports and points of entry ............ In-Charge, Post Office Box 1058, Presque Isle, ME 04767 (PH 207-764-2100) ......... 1
Port of Boston, MA .........ccooeiiiiiiiiieneee In-Charge, Boston Market Terminal Building, Room 1, 34 Market Street, Everett, MA 1
02149 (PH 617-389-2480).
Port of New York, NY ......ccoooiiiiiniiinies In-Charge, 465B New York City Terminal Market, Bronx, NY 10474 (PH 718-991- 1
7665).
Port of Philadelphia, PA ...........ccccoiiinins In-Charge, 210 Produce Building, 3301 South Galloway Street, Philadelphia, PA 1
19148 (PH 215-336-0845.
All other ports and points of entry. ............ Head, Field Operations Section, Fresh Products Branch, Fruit and Vegetable Pro- 3
grams, AMS, USDA, Washington, DC 20250 (PH 1-800-811-2373).

* * * * *

(i) Definitions. (1) For the purpose of
this part potatoes meeting the
requirements of Canada No. 1 grade and
Canada No. 2 grade shall be deemed to
comply with the requirements of the
U.S. No. 1 grade and U.S. No. 2 grade,
respectively, and the tolerances for size,
as set forth in the U.S. Standards for
Grades of Potatoes (§§51.1540 to
51.1556, inclusive of this title) may be
used.

(2) Importation means release from
the custody of the U.S. Customs Service.

* * * * *

Dated: July 17, 2002.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—-18572 Filed 7—-22-02; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 303

Insurance of State Banks Chartered as
Limited Liability Companies

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking.

SUMMARY: One of the statutory
requirements for a State-chartered bank
to be eligible for Federal deposit
insurance is that it be “incorporated
under the laws of any State.” In the
recent past the FDIC has received two
inquiries regarding whether a State bank
that is chartered as a limited liability
company (LLC) could be considered to
be “incorporated” for purposes of that
requirement. The FDIC proposes to
issue a regulation that would clarify that
a bank that is chartered as an LLC under
State law would be considered to be
“incorporated” under State law if it
meets certain criteria.
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DATES: Written comments must be
received on or before October 21, 2002.
ADDRESSES: Written comments should
be addressed to Robert E. Feldman,
Executive Secretary, Attention:
Comments/OES, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429. Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
Building (located on F Street), on
business days between 7:00 a.m. and
5:00 p.m. Send facsimile transmissions
to (202) 898-3838. Comments may be
submitted electronically to
comments@FDIC.gov. Comments may be
inspected and photocopied in the FDIC
Public Information Center, Room 100,
801 17th Street, NW., Washington, DC,
between 9 a.m. and 4:30 p.m. on
business days.

FOR FURTHER INFORMATION CONTACT.:
Curtis Vaughn, Examination Specialist,
Division of Supervision and Consumer
Protection, (202) 898—6759, or Robert C.
Fick, Counsel, Legal Division, (202)
898-8962, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, DC 20429.

SUPPLEMENTARY INFORMATION:

I. Background

Generally, the FDIC may grant deposit
insurance only to depository
institutions that are engaged in the
business of receiving deposits other
than trust funds.? The term “depository
institution” is defined in the Federal
Deposit Insurance Act (FDI Act) to mean
any bank or savings association.2 The
term “‘bank” is also defined in the FDI
Act to include any State bank.3 Finally,
““State bank” means

any bank, banking association, trust
company, savings bank, industrial bank
* * * or other banking institution
which—

(A) is engaged in the business of receiving
deposits other than trust funds * * * and

(B) is incorporated under the laws of any
State or which is operating under the Code
of Law for the District of Columbia (except
a national bank), including any cooperative
bank or other unincorporated bank the
deposits of which were insured by the
Corporation on the day before August 9,
1989.4

Traditionally, the term
“incorporated”” has been applied such
that only those legal entities that have
been identified as corporations under
State law have been considered eligible
to become insured. However, recently,
two banks have expressed interest in

1See 12 U.S.C. 1815.
2See 12 U.S.C. 1813(c)(1).
3See 12 U.S.C. 1813(a)(1).
412 U.S.C. 1813(a)(2).

obtaining Federal deposit insurance for
a State bank that would be chartered as
an LLC. Proponents have argued
specifically that the term
“incorporated’” should not be
interpreted to preclude an LLC from
becoming an insured depository
institution. A common understanding of
the term “incorporated” is “formed or
constituted as a legal corporation.” 5 In
addition, Black’s Law Dictionary defines
“incorporate” as “‘to form a legal
corporation.” ® The FDI Act provides no
definition of the term “incorporated,”
and there is no judicial guidance on the
meaning of “incorporated” as used in
the FDI Act. Consequently, in view of
the arguments offered regarding LLCs
and the lack of direct legislative or
judicial guidance, there is some
ambiguity as to the meaning of the word
“incorporated.”

II. Corporations and Other Business
Entities

At common law there were three
types of business entities:
proprietorships, partnerships and
corporations. Proprietorships and
partnerships had no existence separate
and apart from their owners.
Corporations, on the other hand, were
created and existed by virtue of a grant
of authority from the sovereign.
Although there appears to be no
universally accepted definition of
““corporation,” most definitions of the
term are pervaded by the notion of “an
‘artificial legal creation,” the
continuance of which does not depend
on that of the component persons, and
the being or existence of which is owed
to an act of state.” 7 One of the earliest
judicial definitions reflecting that
notion is that enunciated in the 1819
case of Trustees of Dartmouth College v.
Woodward.8 In Dartmouth College,
Chief Justice Marshall stated that

[a] corporation is an artificial being, * * *
existing only in contemplation of law. Being
the mere creature of law, it possesses only
those properties which the charter of its
creation confers upon it * * *. Among the
most important are immortality and * * *
individuality; properties, by which a
perpetual succession of many persons are
considered as the same, and may act as a
single individual.®

5The Random House Dictionary of the English
Language 968 (2d ed. 1987).

6Black’s Law Dictionary 769 (7th ed. 1999).

71 William Meade Fletcher et al., Fletcher’s
Cyclopedia of the Law of Private Corporations § 4
(perm. ed., rev. vol. 2001).

8 Trustees of Dartmouth College v. Woodward, 17
U.S. (4 Wheat.) 518 (1819).

9 Dartmouth College, 17 U.S. at 636.

Description of Four Corporate Attributes

There is also no universal agreement
as to the characteristics generally
attributed to a modern corporation. This
may have resulted from the fact that the
characteristics of a modern corporation
have evolved over time 10 and also
possibly from the fact that the nature of
a corporation was subject to the varying
notions of the individual State
legislatures. However, it is generally
accepted that there are four attributes of
a corporation that distinguish it from
other forms of business entities; they
are: perpetual succession, centralized
management, limited liability, and free
transferability of interests.

Perpetual succession (also sometimes
known as continuity of life) is not
generally construed to mean
immortality; rather perpetual succession
means that the entity continues to exist
independent of its owners. In the case
of a corporation, the death or
withdrawal of a shareholder does not
terminate the existence of the
corporation. Perpetual succession is an
attribute that distinguishes corporations
from partnerships because partnerships
are created and exist by agreement of
the partners. The death or withdrawal of
a partner generally terminates the
partnership.

Centralized management generally
means that management of the entity is
vested in a group of individuals
appointed or elected by the owners;
each owner, therefore, does not have the
authority to directly participate in the
management of the entity. In a
partnership the general partner(s)
manage the affairs of the partnership.

Limited liability means that an owner
of the entity is generally not personally
liable for the debts of the entity; rather,
the maximum potential liability of an
owner is generally limited to the
owner’s investment in the entity. In a
corporation the shareholders of a
corporation are generally not liable for
the corporation’s debts. This attribute
also distinguishes a corporation from a
partnership because in a partnership a
general partner is fully liable for the
debts of the partnership.

Free transferability of interests
generally means that an owner of the
entity may transfer an ownership
interest in the entity without the
consent or approval of the other owners.
In a corporation a shareholder can
generally transfer all or a part of his/her
shares to another person without the
consent or approval of the other
shareholders. However, in closely-held

10 See Douglas Arner, Development of the
American Law of Corporations to 1832, 55 SMU
Law Review 23, 43-54, 2002.
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corporations, it is a common practice for
shareholders to enter into agreements
requiring a selling shareholder to obtain
the prior approval of the remaining
shareholders. In partnerships, a partner
generally cannot transfer his/her interest
without the consent of the other
partners. However, even when the other
partners consent, the original
partnership technically is terminated,
and a new partnership is created.1?

Partnership Distinguished

In addition to the differences noted
above, there are other characteristics
that distinguish a corporation from a
partnership. A generally accepted
definition of a partnership is an
association of two or more persons to
carry on as co-owners a business for
profit.12 A principal distinction between
a corporation and a partnership is that
generally a partnership can be created
by agreement among the co-owners,
whereas a corporation requires a grant
of authority from the State. In addition,
a partnership, unlike a corporation, is
not a legal entity separate from its
owners. Because of this fact, for federal
income tax purposes, the partnership’s
income is not taxed at the partnership
level, but is attributed to the partners
and taxed only at the individual
partners’ level. This feature of a
partnership is sometimes called “pass-
through tax treatment,” and is generally
considered to be a significant advantage
over the tax treatment of a corporation’s
income. A corporation’s income is said
to be taxed twice, once at the
corporation level, and again at the
shareholders’ level when the
shareholders receive the corporation’s
income as dividends.

Internal Revenue Service Rules

Since the characterization of a
business entity as a “‘corporation’ has
significant tax implications, the Internal
Revenue Service (IRS) established rules
to determine whether an entity would
be taxed as a corporation or a
partnership. Prior to its amendment in
1997, Treas. Reg. § 301.7701-2 classified
an association of two or more persons
who had the purpose of carrying on a
business and dividing the profits as
either a partnership or a corporation
depending upon whether the
association possessed more corporate
characteristics than noncorporate
characteristics. The four corporate
characteristics that the IRS utilized
were: continuity of life (perpetual
succession), centralized management,

11 See Flectcher, supra note 7, § 20.
12 See Unif. Partnership Act, sec. 101(6) (1997), 6
U.L.A. 61 (Supp. 2002).

limited liability, and free transferability
of interests. Under the old IRS
regulations, if an association possessed
at least three of the four corporate
characteristics, then it would be treated
as a corporation for federal income tax
purposes. As noted above, after 1996 the
IRS no longer utilized the corporate
characteristics test and now permits
business entities that are not specifically
classified as corporations in the
regulation to elect partnership tax
treatment.13 In that regard, we note that
one of the entities specifically classified
as a corporation in the regulation is a
“[s]tate-chartered business entity
conducting banking activities, if any of
its deposits are insured under the
Federal Deposit Insurance Act.” 14 As a
result, an FDIC-insured, State bank that
is chartered as an LLC would not qualify
for partnership tax treatment for Federal
income tax purposes.

Subchapter S Corporations

In August 1996 Congress amended the
Internal Revenue Code to allow eligible
financial institutions to elect
Subchapter S status for federal income
tax purposes.?® A principal advantage of
such status is that a Subchapter S
corporation is taxed the same as a
partnership, i.e., a Subchapter S
corporation is entitled to pass-through
tax treatment. There are, however, limits
on both the number and type of
shareholders permissible for a
Subchapter S corporation. The
maximum number of shareholders of a
Subchapter S corporation is 75, and
only individuals, estates, certain trusts,
and certain tax-exempt organizations
may be shareholders. Also, there can
only be one class of stock in a
Subchapter S corporation, and no
nonresident aliens may be
shareholders.16
Limited Liability Companies

Generally, an LLC is a business entity
that combines the limited liability of a
corporation with the pass-through tax
treatment of a partnership.l” Wyoming
was the first State to authorize LLCs in
1977; since that time the remaining
forty-nine States and the District of
Columbia have all enacted LLC
statutes.1® Generally, LLC statutes were
crafted to authorize a business entity
that is neither a partnership nor a

13 See Treas. Reg. §§301.7701-2, 7701-3 (1997).

14 Treas. Reg. § 301.7701-2(b)(5) (1997).

15 See Small Business Job Protection Act, Pub. L.
104-188 § 1315, 26 U.S.C. 1361(b)(1996).

16 See Id.

17 See Mark A. Sargent & Walter D. Schwidetzky,
Limited Liability Company Handbook § 1:3 (rev.
2002).

18 See Id.

corporation, but an entity that has some
of the more desirable features of each
form of business organization.1® As a
result, an LLC has characteristics of both
a partnership and a corporation.
However, because an LLC is neither a
partnership nor a corporation, State
partnership laws and State corporation
laws generally do not apply. For
example, State corporation laws that
require a board of directors, that specify
how ownership interests (shares) may
be issued, and that impose capital
requirements generally do not apply to
an LLC. LLC statutes generally allow the
owners broad discretion in setting up an
LLC. According to some legal scholars,
“[wl]hole bodies of corporate law
doctrine * * * are rendered irrelevant”
when an LLC is utilized.20

An LLC is established by filing
articles of organization with the State.
These articles are roughly equivalent to
a corporation’s articles of incorporation.
Every LLC has an operating agreement
which is a contract executed by the
members that sets forth the manner in
which the business of the LLC will be
conducted. The operating agreement
establishes the rights and liabilities of
the members with respect to each other
and with respect to the LLC. It contains
provisions detailing such matters as the
LLC’s management structure, capital
contributions, accounting, distributions,
transfers of a member’s interest, and
dissolution. As used in many LLC
statutes, a “member” of an LLC is a
person who owns an interest in the LLC
and is roughly equivalent to a
shareholder of a corporation.
Furthermore, a “member’s interest” in
an LLC is generally the member’s
ownership interest in the LLC, and a
member’s interest in an LLC is
sometimes evidenced by a certificate
which is roughly equivalent to a stock
certificate of a corporation.

Consistency of the LLC Structure with
Corporate Attributes

Many LLC statutes authorize entities
that do not exhibit all of the four
corporate attributes. First, some State
LLC statutes require, or permit LLC
members to provide in the operating
agreement, that the LLC will
automatically terminate, or dissolve, or
that its operations will be suspended
pending the consent of the remaining
members, upon the death, disability,
bankruptcy, withdrawal, or expulsion of
a member, or upon the happening of
some other specified event. These

19 See “‘Unif. Limited Liability Company Act,”
Prefatory Note, (amended 1996) 6A U.L.A. 426
(Supp. 2002).

20 See Sargent & Schwidetzky, supra note 17,
§1:3.
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automatic termination/dissolution/
suspension provisions are inconsistent
with the notion of perpetual succession
because the continued existence and
operation of the entity directly depends
upon the existence of its owners.
Second, some State LLC statutes require,
or permit LLC members to provide in
the operating agreement, that the LLC
will be managed solely and directly by
the members. Such member-
management also tends to be
inconsistent with the corporate attribute
of centralized management (usually a
board of directors) because there is no
central management group (i) that has
full authority to act for the entity, and
(ii) that is not so large or so small as to
present operational problems for the
entity. Third, members of an LLC are
generally not liable for the debts of the
LLC in excess of the amount of their
investment in the LLC and, therefore,
generally have limited liability. Finally,
some State LLC statutes require, or
permit LLC members to provide in the
operating agreement, either that LLC
members may not transfer their interests
in the LLC without the consent of the
remaining members, or that a member
may not transfer the managerial or
voting rights that accompany
membership without the consent of the
remaining members. Such a provision
tends to be inconsistent with the
concept of free transferability of
interests because the requirement for
prior consent restrains or prevents the
transfer of an ownership interest.

III. Interpretation of ‘“Incorporated”

In resolving any ambiguity in a statute
it is always helpful to try to determine
what Congress intended by its choice of
the particular words of the statute. In
this case there is no legislative history
that sheds any light on their intent. The
phrase “incorporated under the laws of
any State” first appeared in the
definition of ““State bank’” with the
Banking Act of 1935.21 As noted above,
there is also no judicial guidance on the
meaning of “incorporated” as used in
the FDI Act. In the absence of such
guidance, the FDIC believes that it is
reasonable to interpret the term
“incorporated” in such a way as to aid
the FDIC in carrying out the purposes of
the FDI Act. Specifically, the FDIC
believes that reviewing the corporate
attributes, in light of the purposes of the
FDI Act, may indicate a rational basis
for applying the “incorporated”
requirement and may further indicate
which of the corporate attributes are
necessary or desirable for purposes of

21 See Banking Act of 1935, Pub. L. 74-305, sec.
101, 49 Stat. 684.

determining which institutions qualify
as ‘““State banks.”

Congress created the Federal Deposit
Insurance Corporation in 1933 to restore
and maintain public confidence in the
nation’s banking system. One of the
principal purposes of the FDI Act is to
promote the safety and soundness of the
institutions whose deposits the FDIC
insures.22 Consequently, the FDIC is
charged with maintaining public
confidence in the nation’s banking
system and promoting the safety and
soundness of the institutions that it
insures.

As noted above, the attributes that are
commonly identified as distinguishing a
corporation from other forms of
business organizations are: perpetual
succession, centralized management,
free transferability of interests, and
limited liability.

Perpetual Succession

The first attribute, perpetual
succession, is very important to the
FDIC’s efforts to promote public
confidence in the nation’s banking
industry. An institution that
automatically terminated, dissolved, or
suspended operations upon the
happening of some event would most
likely have a substantial adverse effect
on public confidence. A depositor in
such an institution would have no way
of knowing from one day to the next
whether the institution will continue in
existence, and whether he/she will be
able to retrieve his/her money when
desired. Furthermore, such an automatic
termination, dissolution, or suspension
feature would have a significantly
adverse effect on the FDIC’s efforts to
resolve failed institutions. The FDIC is
not only charged with promoting the
safety and soundness of banking
institutions, but is also charged with the
duty of resolving failed institutions in
an orderly, least costly manner. The
FDIC would have no practical
opportunity to plan and execute an
orderly resolution of an institution that,
without any warning or advance notice,
was terminated or dissolved or whose
operations were suspended. Most likely
it would not be possible to arrange for
a healthy institution to purchase the
assets and assume the deposit liabilities
of the failed institution in order to
continue to serve the affected
community with the least disruption.
The cost of resolving such an institution
would likely be significantly higher
than necessary as a result. Depositors of
the failed institution would be paid to
the extent of their insured deposits, and

22 See FDIC v. Philadelphia Gear Corp., 106 S. Ct.
1931, 1935 (1986).

then would have to open new accounts
with another institution. Checks that
were in transit at the time of the bank’s
failure, but that had not yet been paid,
would be rejected. The disruption to the
community would be substantial.
Consequently, the FDIC believes that
perpetual succession is an essential
prerequisite for an insured depository
institution, and that automatic
termination/dissolution/suspension
features are inconsistent with the FDIC’s
duties and the purposes of the FDI Act.

Centralized Management

Centralized management is also an
important attribute. Centralized
management in the form of a board of
directors provides the FDIC with a
discrete group of individuals who are
capable of acting for, and representing,
the institution in virtually all matters.
The typical rights, liabilities, powers,
and responsibilities of this group are
well established. Management of an
institution directly and solely by all of
its owners presents a variety of
problems both from an operational
standpoint and from an enforcement
standpoint. If there is a large group of
owners, it may be excessively difficult
to conduct business in a timely fashion.
With a large group, activities such as
coordinating meetings, providing every
owner with information and notices,
determining who represents the
institution and the extent of his/her
authority become substantial
undertakings. If there are too few
owners, the group may not provide
sufficient management depth and
expertise. Ensuring that the institution
is run by experienced, competent
management may be especially difficult
if the owners do not happen to possess
adequate banking experience and
competence. Finally, removing an
individual from a management position
may be complicated when the manager
is also an owner of the institution.
Consequently, centralized management
is also an important attribute for
purposes of the FDI Act.

Limited Liability

Limited liability, of course,
encourages investment in the enterprise.
Potential owners are more likely to
invest in an enterprise when their
liability is limited to the amount of their
investment. Attracting and maintaining
sufficient capital helps to ensure an
adequate cushion to protect an
institution during periods of economic
stress. Since banks and savings
associations are subject to periods of
economic stress just as other businesses
are, the FDIC believes that the owners
of banks and savings associations
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should also have limited liability to
encourage the maintenance of adequate
capital.

Free Transferability of Ownership
Interests

Finally, the free transferability of
ownership interests also tends to aid in
attracting and maintaining capital.
Requiring the prior consent of the
remaining owners in order to transfer an
ownership interest impairs an
institution’s ability to attract additional
investors. At worst, prior consent to a
transfer limits the pool of available
investors; at best, it delays the
additional investment. While the FDIC
currently insures approximately 700
mutual institutions (that issue no stock)
and more than 1700 closely-held
institutions (some of which may have
stock-transfer restrictions in the form of
shareholder agreements), the FDIC has
substantial experience with their
structure, operations, and capital
maintenance capabilities. The FDIC has
no similar experience with institutions
organized as LLCs, and that lack of
similar experience argues for
facilitating, rather than impairing, the
maintenance of a capital cushion.

In summary, the FDIC believes that all
of the above four attributes that are
peculiar to corporations are attributes
that a State bank should have in order
to be “incorporated” as used in the
definition of ““State bank” in the FDI
Act. Therefore, a banking institution
that is chartered as an LLC under the
law of any State and that has all of the
above four corporate attributes would be
considered to be “incorporated’” under
the law of the State for purposes of the
definition of ““State bank.” Furthermore,
such a banking institution would be
eligible to apply for Federal deposit
insurance as a State bank under section
5 of the FDI Act, 12 U.S.C. 1815.

The proposed regulation reflects these
conclusions. It provides generally that a
banking institution that is chartered by
a State as an LLC will be deemed to be
“incorporated” if it has each of the four
corporate attributes. The proposed
regulation also specifies that for
purposes of the FDI Act and the FDIC’s
regulations, an owner of an interest in
an LLC is a “‘shareholder;”” a manager of
an LLC is a “director;” an officer of an
LLC is an “officer;” and a certificate or
other evidence of an ownership interest
in an LLC is both “voting stock™ and a
“voting security.” These provisions are
intended to remove any ambiguity as to
how the rest of the FDI Act and the
FDIC’s regulations apply to banking
institutions chartered as LLCs.

IV. Request for Comments

The FDIC’s Board of Directors (Board)
is seeking comment on whether the
agency should permit a State bank that
is organized as an LLC to obtain Federal
deposit insurance; whether use of some
or all of the four corporate attributes is
the most appropriate method of
determining whether an institution is
“incorporated;” and if not, how the term
“incorporated’” should be interpreted.
The Board invites comments on all of
the following questions:

1. Should the FDIC permit a State
bank that is organized as an LLC to
obtain Federal deposit insurance?

2. If so, should the FDIC interpret the
term “incorporated” utilizing some, all,
or none of the traditional four corporate
attributes?

3. If the FDIC should not utilize any
of the four corporate attributes, how
should it interpret the term
“incorporated?”

V. Paperwork Reduction Act

The proposed rule would not involve
any collections of information under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). Consequently, no
information has been submitted to the
Office of Management and Budget for
review.

VI. Regulatory Flexibilty Act

Pursuant to 5 U.S.C. 605(b) the FDIC
certifies that the proposed rule would
not have a significant economic impact
on a substantial number of small
businesses within the meaning of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The proposed rule describes the
circumstances under which a banking
institution that is chartered under State
law as a limited liability company
would be considered to be
“incorporated” for purposes of the
definition of ““State bank” in 12 U.S.C.
1813(a)(2). It does not require any
banking institution to organize as a
limited liability company, and it
imposes no new reporting,
recordkeeping or other compliance
requirements. Accordingly, the
requirements relating to an initial and
final regulatory flexibility analysis are
not applicable.

VII. Impact on Families

The proposed rule will not affect
family well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

List of Subjects in 12 CFR Part 303

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, banking, Foreign
banking, Golden parachute payments,
Reporting and recordkeeping
requirements, Savings associations.

The Board of Directors of the Federal
Deposit Insurance Corporation hereby
proposes to amend part 303 of Title 12
of the Code of Federal Regulations as
follows:

PART 303—FILING PROCEDURES
AND DELEGATIONS OF AUTHORITY

1. The authority citation for part 303
continues to read as follows:

Authority: 12 U.S.C. 378, 1813, 1815, 1816,
1817, 1818, 1819 (Seventh and Tenth), 1820,
1823, 1828, 1831a, 1831e, 18310, 1831p-1,
1831w, 1835a, 1843(1), 3104, 3105, 3108,
3207; 15 U.S.C. 1601-1607.

2. New § 303.15 is added to subpart A
to read as follows:

§303.15 Certain limited liability companies
deemed incorporated under State law.

(a) For purposes of the definition of
“State bank’ in 12 U.S.C. 1813(a)(2), a
banking institution that is chartered as
a limited liability company (LLC) under
the law of any State is deemed to be
“incorporated”” under the law of the
State, if:

(1) The LLC’s existence is
independent of the life or lives of its
owner(s) and specifically is not subject
to automatic termination, dissolution, or
suspension upon the happening of some
event including the death, disability,
bankruptcy, expulsion, or withdrawal of
an owner of the LLC;

(2) The LLC is managed by a board of
managers or directors that operates in
substantially the same manner as, and
has substantially the same rights,
powers, privileges, duties,
responsibilities, and composition as, a
board of directors of a State bank
chartered as a stock corporation;

(3) Each ownership interest in the
LLC, including all management rights
and voting rights, is transferable without
the consent of any other owner of the
LLC; and

(4) Each owner of the LLC is not liable
for the debts, liabilities, and obligations
of the LLC in excess of the amount of
the owner’s investment.

(b) For purposes of the Federal
Deposit Insurance Act and chapter III,
title 12 of the Code of Federal
Regulations:

(1) The term ‘“‘shareholder” includes
an owner of any interest in an LLC,
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including a member or participant of an
LLG;

(2) The term “director” includes a
manager, director, or other person with
substantially similar authority, of an
LLGC;

(3) The terms ‘““voting stock’ and
“voting securities” each includes
certificates or other evidence of
ownership interests in an LLC; and

(4) The term “officer” includes an
officer, or other person with
substantially similar authority, of an
LLC.

By order of the Board of Directors.

Dated at Washington, DC, this 12th day of
July, 2002.

Federal Deposit Insurance Corporation.
Valerie J. Best,

Assistant Executive Secretary/Supervisory
Counsel.

[FR Doc. 02—18467 Filed 7—22-02; 8:45 am)]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NE-47-AD)]

RIN 2120-AA64

Airworthiness Directives; Pratt and

Whitney PW4000 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration (FAA) proposes to
supersede an existing airworthiness
directive (AD), that is applicable to Pratt
and Whitney (PW) model PW4000 series
turbofan engines. That AD currently
requires the number of PW4000 engines
with potentially reduced stability
margin to be limited to no more than
one engine on each airplane, and
removing engines that exceed high
pressure compressor (HPC) cycles-since-
overhaul (CSO) or cycles-since-new
(CSN) from service based on the
engine’s configuration and category.
That AD also requires establishing a
minimum build standard for engines
that are returned to service, and
performing cool-engine fuel spike
testing (Testing-21) on engines to be
returned to service after having
exceeded HPC cyclic limits or after shop
maintenance.

This proposal would establish
requirements similar to those in the
existing AD, and would introduce a

rules-based criterion to determine the
engine category classification for
engines installed on Airbus A300
airplanes. This proposal would also add
new requirements to manage the engine
configurations installed on Boeing 747
airplanes, and would require repetitive
Testing-21 to be performed on certain
configuration engines. This proposal
would also establish criteria which
would require Testing-21 on certain
engines with Phase 0 or Phase 1, FB2T
or FB2B fan blade configurations. In
addition, this proposal would re-
establish high pressure compressor
(HPC)-to-high pressure turbine (HPT)
cycles-since-overhaul (CSO) cyclic
mismatch criteria, and add criteria to
address engine installation changes,
engine transfers, and thrust rating
changes. Also, this proposal would
establish criteria to allow engine stagger
without performing Testing-21 for
engines over their respective limits.
This proposal is prompted by
investigation and evaluation of PW4000
series turbofan engines surge data, and
continuing reports of surges in the
PW4000 fleet. The actions specified by
this AD are intended to prevent engine
takeoff power losses due to HPC surge.

DATES: Comments must be received by
August 22, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2000—-NE—
47-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected at this location, by
appointment, between 8:00 a.m. and
4:30 p.m., Monday through Friday,
except Federal holidays. Comments may
also be sent via the Internet using the
following address: ““9-ane-
adcomment@faa.gov”. Comments sent
via the Internet must contain the docket
number in the subject line.

The service information referenced in
the proposed rule may be obtained from
Pratt & Whitney, 400 Main St., East
Hartford, CT 06108, telephone (860)
565—6600; fax (860) 565—4503. This
information may be examined, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Diane Cook, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park; telephone (781) 238—
7133; fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NE-47—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2000-NE—47-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

On December 12, 2001, the Federal
Aviation Administration (FAA) issued
AD 2001-25-11, Amendment 39-12564
(67 FR 1, January 2, 2002) which applies
to PW model PW4000 series turbofan
engines. That AD was issued as an
interim action to address the engine
takeoff power loss events while
investigation continued. AD 2001-25—
11 requires:

¢ Limiting the number of engines
with the HPC cut-back stator (CBS)
configuration to one on each airplane
before further flight after the effective
date of that AD.

* Limiting the number of PW4000
engines with potentially reduced
stability margin, to no more than one
engine on each airplane.
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* Removing engines that exceed HPC
cycles-since-overhaul or cycles-since-
new (CSN) from service based on the
engine’s configuration.

* Performing a cool-engine fuel spike
test (Testing-21) on engines that
experience a certain type of surge.

 Establishing a minimum build
standard for engines that are returned to
service.

 Performing Testing-21 on engines to
be returned to service after having
exceeded HPC cyclic limits or after shop
maintenance.

* AD 2001-25-11 also establishes
reporting requirements for Testing-21
data. That AD was prompted by reports
of surges during takeoff on airplanes
equipped with PW4000 series turbofan
engines.

Based on continued investigation and
evaluation of the PW4000 HPC surge
data, the field management plan has
been refined to better address engine
takeoff surges and minimize the risk of
dual engine surges. The FAA has also
reviewed the comments received in
response to AD 2001-25-11. This
proposal would require similar
requirements as compared to AD 2001—
25-11, and would also:

» Use a rules-based criterion to
determine the engine category
classification for engines installed on
Airbus A300 airplanes instead of the list
of engine serial numbers used in AD
2001-25-11.

¢ Add new requirements to manage
the engine configurations installed on
Boeing 747 airplanes. This engine and
airplane combination would allow, for
certain engine configurations, one of the
four installed engines to remain on-wing
until the HPC has accumulated up to
2,600 CSN or CSO before Testing-21 or
an HPC overhaul is required.

* Require configuration F engines to
repeat Testing-21 every 800 HPC cycles
since passing Testing-21 (CST).

* Establish criteria, based on the
requirements of AD 2001-01-10, AD
2001-09-05, and AD 2001-09-10,
which would require Testing-21 on
engines with Phase 0 or Phase 1, FB2T
or FB2B fan blade configurations.

* Re-establish the HPC-to-HPT CSO
cyclic mismatch criteria and would add
new criteria to address engine
installation changes, engine transfers,
and thrust rating changes.

 Establish criteria to allow an engine
to be removed from service and
reinstalled on an airplane, without
requiring Testing 21, if this engine is the
unmanaged engine for that airplane.

The actions specified by the proposed
AD are intended to prevent engine
takeoff power losses due to HPC surge.

Manufacturer’s Service Information

The FAA has reviewed and approved
the technical contents of the following
Pratt & Whitney service information:

» Service Bulletin PW4ENG72-714,
Revision 1, dated November 8, 2001.

* Internal Engineering Notice IEN
96KC973D, dated October 12, 2001.

» Temporary Revision (TR) TR 71—
0018, dated November 14, 2001.

* TR 71-0026, dated November 14,
2001.

+ TR 71 71-0035, dated November 14,
2001.

* Cleaning, Inspection, and Repair
(CIR) procedure CIR 51A357, Section
72—35-68, Inspection/Check-04, Indexes
8-11, dated September 15, 2001.

¢ CIR 51A357, Section 72—-35—68,
Repair 16, dated June 15, 1996.

* PW4000 PW engine manual (EM)
50A443, 71-00-00, TESTING-21, dated
November 14, 2001.

« PW4000 PW EM 50A822, 71—-00-00,
TESTING-21, dated November 14, 2001.
« PW 4000 PW EM 50A605, 71-00—
00, TESTING—-21, dated November 14,

2001.

This service information describes
procedures for inspections required by
the proposed AD.

FAA’s Determination of an Unsafe
Condition and Proposed Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on other Pratt & Whitney
PW4000 series turbofan engines of this
same type design, the proposed AD
would be issued to prevent engine
takeoff power losses due to HPC surges,
and would supersede AD 2001-25-11 to
require:

+ Establishing requirements similar to
those in the existing AD, and use of a
rules-based criterion to determine the
engine category classification for
engines installed on Airbus A300
airplanes.

+ Adding new requirements to
manage the engine configurations
installed on Boeing 747 airplanes. This
engine and airplane combination would
allow, for certain engine configurations,
one of the four installed engines to
remain on-wing until the HPC has
accumulated up to 2,600 CSN or CSO
before Testing-21 or until an HPC
overhaul is required.

» Configuration F engines to repeat
Testing-21 every 800 CST.

+ Establishing criteria which would
require Testing-21 on engines with
Phase 0 or Phase 1, FB2T or FB2B fan
blade configurations complying with the
requirements of AD 2001-09-05, (66 FR
22908, May 7, 2001); AD 2001-09-10,
(66 FR 21853, May 2, 2001), or AD

2001-01-10, (66 FR 6449, January 22,
2001).

* Re-establishing HPC-to-HPT CSO
cyclic mismatch criteria.

 Establishing criteria to address
engine installation changes, engine
transfers, and thrust rating changes.

 Establishing criteria to allow an
engine to be removed from service and
reinstalled on an airplane, without
requiring Testing-21, if this engine is the
unmanaged engine for that airplane.

The actions are required to be done in
accordance with the service information
described previously. This proposal has
been coordinated with the Transport
Airplane Directorate.

Economic Analysis

There are approximately 2,100
engines of the affected design in the
worldwide fleet. The FAA estimates that
625 engines installed on airplanes of
U.S. registry would be affected by this
proposed AD. The FAA also estimates
that, on average, approximately 100 test
cell stability tests and 36 HPC overhauls
will be required annually. It is estimated
that the cost to industry of a test cell
stability test will average $15,000 and
an HPC overhaul will cost
approximately $400,000. Based on these
figures, the total average annual cost of
the proposed AD to U.S. operators is
estimated to be $15,900,000.

Regulatory Analysis

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposed rule.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-12564, (67 FR

1, January 2, 2002), and by adding a new
airworthiness directive:

Pratt & Whitney: Docket No. 2000-NE-47-
AD. Supersedes AD 2001-25-11,
Amendment 39-12564.

Applicability

This airworthiness directive (AD) is
applicable to Pratt and Whitney (PW) model
PW4050, PW4052, PW4056, PW4060,
PW4060A, PW4060C, PW4062, PW4152,
PW4156, PW4156A, PW4158, PW4160,
PW4460, PW4462, and PW4650 turbofan
engines. These engines are installed on, but
not limited to, certain models of Airbus
Industrie A300, Airbus Industrie A310,
Boeing 747, Boeing 767, and McDonnell
Douglas MD—-11 series airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For

engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (t) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance

Compliance with this AD is required as
indicated, unless already done.

To prevent engine takeoff power losses due
to HPC surges, do the following:

(a) When complying with this AD,
determine the configuration of each engine
on each airplane using the following Table 1:

TABLE 1.—ENGINE CONFIGURATION LISTING

Configuration ngg%unr:tt(l)orn Description

(1) Phase 1 A Engines that did not incorporate the Phase 3 configuration at the time they were originally manufactured, or
without have not been converted to Phase 3 configuration; and have not incorporated HPT 1TVCB using any revi-
high pres- sion of service bulletin (SB) PW4ENG 72-514.
sure tur-
bine (HPT)
1st turbine
vane cut
back
(1TVCB)

(2) Phase 1 B Same as configuration designator (A) except that HPT 1TVCB has been incorporated using any revision of SB
with PWA4ENG 72-514.
1TVCB

(3) Phase 3, C Engines that incorporated the Phase 3 configuration at the time they were originally manufactured, or have
2nd Run been converted to the Phase 3 configuration during service; and that have had at least one high pressure

compressor (HPC) overhaul since new.

(4) Phase 3, D Same as configuration designator (C) except that the engine has not had an HPC overhaul since new.
1st Run

(5) HPC Cut- | E Engines that currently incorporate any revision of SB’s PW4ENG72-706, PW4ENG72-704, or PW4ENG72—
back Stator 711.
Configura-
tion En-
gines

(6) Engines F Engines which have successfully passed that have passed Testing—21 performed in accordance with para-
that have graph (h) of this AD. Once an engine has passed a Testing—21, it will remain a Configuration F engine until
passed the HPC is overhauled, or is replaced with a new or overhauled HPC.
Testing—21

Engines Installed on Boeing 767 and MD-11

Airplanes

(b) For engines installed on Boeing 767 and
MD-11 airplanes, except as provided in
paragraph (c) of this AD, within 50 airplane
cycles after the effective date of this AD, limit

the number of engines that exceed the HPC
cycles-since-new (CSN), HPC cycles-since-
overhaul (CSO), or HPC cycles since passing
Testing—21 (CST) limits listed in the
following Table 2, to not more than one
engine per airplane. Thereafter, ensure that

no more than one engine per airplane
exceeds the HPC CSN, CSO, or CST limit
listed in Table 2 of this AD. See paragraph
(h) of this AD for return to service
requirements.

Table 2 follows:
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TABLE 2.—ENGINE STAGGER LIMITS FOR BOEING AIRPLANES

Con-

figu- B767—PWA4060,

ration | il B767—PW4052 B767—PW4056 PWA4060A, PW4060C, MD-L1, PS40,

desig- PW4062

nator

A | 1,400 CSN or

3,000 CSN or CSO ..

1,600 CSN or CSO ......

900 CSN or CSO ...........

800 CSN or CSO.

CSO

B | 2,100 CSN or 4,400 CSN or CSO ........ 2,800 CSN or CSO ........ 2,000 CSN or CSO ........ 1,200 CSN or CSO.
CsoO

C | 2,100 CSO 4,400 CSO 2,800 CSO 2,000 CSO 1,300 CSO.

D | 2,600 CSN ...... 4,400 CSN 3,000 CSN 2,200 CSN 2,000 CSN.

E | 750 CSN or 750 CSN or CSO 750 CSN or CSO ........... 750 CSN or CSO ........... 750 CSN or CSO.
CsoO

F | 800 CST ......... 800 CST 800 CST 800 CST 800 CST.

Configuration E Engines Installed on Boeing
747, 767, and MD-11 Airplanes

(c) For configuration E engines, do the
following:

(1) Before further flight, limit the number
of engines with configuration E as described
in Table 1 of this AD, to one on each
airplane.

(2) Remove all engines with configuration
E from service before accumulating 1,300
CSN or cycles-since-conversion to
configuration E, whichever is later.

Engines Installed on Boeing 747 Airplanes

(d) Except as provided in paragraph (c) of
this AD, within 50 airplane cycles after the

effective date of this AD, and thereafter,
manage the engine configurations installed
on Boeing 747 airplanes as follows:

(1) Limit the number of configuration A, B,
G, or E engines that exceed the HPC CSN or
HPC CSO limits listed in Table 2 of this AD,
to not more than one engine per airplane.

(2) The one configuration A, B, G, or E
engine per airplane that exceeds the HPC
CSN or CSO limits listed in Table 2 of this
AD, must be limited to 2,600 HPC CSN or
CSO for configuration A, B or C engines, or
1,300 HPC CSN or cycles-since-conversion to
configuration E, whichever is later, for
configuration E engines.

(3) Remove from service configuration D
engines before accumulating 2,600 CSN.

(4) Remove from service configuration F
engines before accumulating 800 CST.

(5) Configuration A, B, C, D, and F engines
may be returned to service after completing
paragraph (h) of this AD.

Engines Installed on Airbus A300 and A310
Airplanes

(e) Use the following paragraphs (e)(1)
through (e)(9) to determine which Airbus
A300 PW4158 engine category 1, 2, or 3
limits of the following Table 3 of this AD
apply to your engine fleet:

TABLE 3.—ENGINE STAGGER LIMITS FOR AIRBUS AIRPLANES

St | 2200 U Ly 0 | K00 LS SORIESUI | as00 a1y
A e 900 CSN 0 CSO ..ocvvvvrvieeininienieneeias 1,850 CSN O CSO ..cvcvvvrviiniiiicricieieias 500 CSN or CSO.
B o 2,200 CSN 0r CSO ..ocvvveieiiniinicnieeeie 4,400 CSN 0F CSO ...ooveviririenieieeeenes 1,600 CSN or CSO.
C o 2,200 CSO oot 4,400 CSO ..ot 1,600 CSO.
D e 4,400 CSN oo 4,400 CSN .o 4,400 CSN.
E e Not Applicable ..........ccoocveeiiiiiniiiiiienn Not Applicable ..........ccoocveeiiiiiniiiiiieenn Not Applicable.
Foe 800 CST vt 800 CST oot 800 CST.

(1) Determine the number of Group 3
takeoff surges experienced by engines in your
fleet before April 13, 2001. Count surge
events for engines that had an HPC overhaul
and incorporated either SB PW 4ENG 72-484
or SB PW4ENG 72-575 at the time of
overhaul. Do not count surge events for
engines that did not have the HPC
overhauled (i.e. 1st run engine) or had the
HPC overhauled but did not incorporate
either SB PW4ENG 72-484 or SB PW4ENG
72-575. See paragraph (s)(5) of this AD for
a definition of a Group 3 takeoff surge.

(2) Determine the number of cumulative
HPC CSO accrued by engines in your fleet
before April 13, 2001. Count HPC CSO for

engines that had an HPC overhaul and
incorporated either SB PW4ENG 72-484 or
SB PW4ENG 72-575 at the time of overhaul.
Do not count HPC CSO accrued on your
engines while operating outside your fleet.

(3) Calculate the surge rate by dividing the
number of Group 3 takeoff surges determined
in paragraph (e)(1) of this AD, by the number
of cumulative HPC CSO determined in
paragraph (e)(2) of this AD, and then
multiply by 1,000.

(4) If the surge rate calculated in paragraph
(e)(3) of this AD is less than 0.005, go to
paragraph (e)(5) of this AD. If the surge rate
calculated in paragraph (e)(3) of this AD is

greater than or equal to 0.005, go to
paragraph (e)(6) of this AD.

(5) If the cumulative HPC CSO determined
in paragraph (e)(2) of this AD is greater than
or equal to 200,000 cycles, use A300 PW4158
Category 2 limits of Table 3 of this AD. If less
than 200,000 cycles, go to paragraph (e)(7) of
this AD.

(6) If the surge rate calculated in paragraph
(e)(3) of this AD is greater than 0.035, use
A300 PW 4158 Category 3 limits of Table 3
of this AD. If less than or equal to 0.035, go
to paragraph (e)(7) of this AD.

(7) Determine the percent of takeoffs with
greater than a 1.45 Takeoff engine pressure
ratio (EPR) data for engines operating in your
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fleet. Count takeoffs from a random sample
of at least 700 airplane takeoffs that has
occurred over at least a 3-month time period,
for a period beginning no earlier than 23
months prior to the effective date of this AD.
See paragraph (s)(6) of this AD for definition
of Takeoff EPR data.

(8) If there is insufficient data to satisfy the
criteria of paragraph (e)(7) of this AD, use
A300 PW4158 Category 3 limits of Table 3 of
this AD.

(9) If the percentage of takeoffs with greater
than a 1.45 Takeoff EPR data determined in
paragraph (e)(7) of this AD is greater than
27%, use A300 PW 4158 Category 3 limits
listed in Table 3 of this AD. If the percentage
of takeoffs with greater than a 1.45 Takeoff
EPR data determined in paragraph (e)(7) of
this AD is less than or equal to 27%, use
A300 PW 4158 Category 1 limits listed in
Table 3 of this AD.

(f) For engines installed on Airbus A300 or
A310 airplanes, within 50 airplane cycles
after the effective date of this AD, limit the
number of engines that exceed the CSN, CSO,
or CST limits listed in Table 3 of this AD,
to no more than one engine per airplane.
Thereafter, ensure that no more than one
engine per airplane exceeds the HPC CSN,
CSO, or CST limits listed in Table 3 of this
AD. See paragraph (h) of this AD for return
to service requirements.

(g) For Airbus A300 PW4158 engine
operators, except those operators whose
engine fleets are determined to be Category
3 classification based on surge rate in
accordance with paragraph (e)(6) of this AD,
re-evaluate your fleet category within 6
months from the effective date of this AD,
and thereafter, at intervals not to exceed 6
months, using the following criteria:

(1) For operators whose engine fleets are
initially classified as Category 1 or 3 in
accordance with paragraph (e) of this AD,
determine the percent of takeoffs with greater
than a 1.45 Takeoff EPR data for engines
operating in your fleet. Count takeoffs from
a sample of at least 200 takeoffs that occurred
over the most recent six month time period
since the last categorization was determined,
or the total number of takeoffs accumulated
over 6 months if less than 200 takeoffs. See
paragraph (s)(6) of this AD for definition of
takeoff EPR data.

(i) If there is insufficient data to satisfy the
criteria of paragraph (g)(1) of this AD, use
A300 PW4158 Category 3 limits listed in
Table 3 of this AD.

(ii) If the percentage of takeoffs with greater
than a 1.45 Takeoff EPR data determined in
paragraph (g)(1) of this AD is greater than
27%, use A300 PW4158 Category 3 limits
listed in Table 3 of this AD.

(iii) If the percentage of takeoffs with
greater than a 1.45 Takeoff EPR data
determined in paragraph (g)(1) of this AD is
less than or equal to 27%, use A300 PW4158
Category 1 limits listed in Table 3 of this AD.

(2) For operators whose engine fleets are
initially classified as Category 2 in
accordance with paragraph (e) of this AD,
determine the percent of takeoffs with greater
than a 1.45 Takeoff EPR data for engines
operating in your fleet. Count takeoffs from
a sample of at least 200 takeoffs that occurred
over the most recent six month time period

since the last categorization was determined,
or the total number of takeoffs accumulated
over 6 months if less than 200 takeoffs. See
paragraph (s)(6) of this AD for definition of
takeoff EPR data.

(i) If there is insufficient data to satisfy the
criteria of paragraph (g)(1) of this AD, use
A300 PW4158 Category 3 limits listed in
Table 3 of this AD.

(ii) If the percentage of takeoffs with greater
than a 1.45 Takeoff EPR data determined in
paragraph (g)(1) of this AD is greater than
37%, use A300 PW4158 Category 3 limits
listed in Table 3 of this AD.

(iii) If the percentage of takeoffs with
greater than a 1.45 Takeoff EPR data
determined in paragraph (g)(1) of this AD is
greater than or equal to 13% and less than
or equal to 37%, use A300 PW4158 Category
1 limits listed in Table 3 of this AD.

(iv) If the percentage of takeoffs with
greater than a 1.45 Takeoff EPR data
determined in paragraph (g)(1) of this AD is
less than 13%), use A300 PW4158 Category 2
limits listed in Table 3 of this AD.

Return To Service Requirements for All
Engines

(h) Engines removed from service in
accordance with paragraph (b), (d), or (f) of
this AD may be returned to service under the
following conditions:

(1) After passing a cool-engine fuel spike
stability test (Testing-21) that has been done
in accordance with one of the following
PW4000 Engine Manuals (EM) as applicable,
except for engines configured with
Configuration E, or engines that have
experienced a Group 3 takeoff surge:

(i) PW4000 PW EM 50A443, 71-00-00,
TESTING-21, dated November 14, 2001.

(ii) PW4000 PW EM 50A822, 71-00-00,
TESTING-21, dated November 14, 2001.

(iii) PW 4000 PW EM 50A605, 71-00-00,
TESTING-21, dated November 14, 2001; or

(2) Engines tested before the effective date
of this AD, in accordance with any of the
following PW4000 EM Temporary Revisions,
meet the requirements of Testing—21:

(i) PW4000 EM 50A443, Temporary
Revision No. 71-0026, dated November 14,
2001.

(ii) PW4000 EM50A822, Temporary
Revision No. 71-0018, dated November 14,
2001.

(iii) PW4000 EM50A605, Temporary
Revision No. 71-0035, dated November 14,
2001; or

(3) Engines tested before the effective date
of this AD, in accordance with PW IEN
96KC973D, dated October 12, 2001, meet the
requirements of Testing—21; or

(4) The engine HPC was replaced with an
HPC that is new from production with no
time in service; or

(5) The engine HPC has been overhauled,
or the engine HPC replaced with an
overhauled HPC with zero cycles since
overhaul; or

(6) An engine that is either below or
exceeding the limits of Table 2 or Table 3 of
this AD may be removed and installed on
another airplane without Testing—21 as long
as the requirements of paragraph (b), (d) or
(f) AD are met at the time of engine
installation.

Phase 0 or Phase 1, FB2T or FB2B Fan Blade
Configurations

(i) For engines with Phase 0 or Phase 1,
FB2T or FB2B fan blade configurations
complying with the requirements of AD
2001-09-05, (66 FR 22908, May 5, 2001), AD
2001-09-10, (66 FR 21853, May 2, 2001), or
AD 2001-01-10, (66 FR 6449, January 22,
2001), do the following:

(1) Operators complying with the AD’s
listed in paragraph (i) of this AD using the
weight restriction compliance method, must
perform Testing—21 in accordance with
paragraph (h)(1) of this AD whenever any
quantity of fan blades are replaced with new
fan blades, overhauled fan blades, or with fan
blades having the leading edges recontoured
after the effective date of this AD, if during
the shop visit the HPC is not overhauled and
separation of a major engine flange, located
between “A” flange and “T” flange, does not
occur.

(2) Testing—21 in accordance with
paragraph (h)(1) of this AD is required if an
operator changes from the weight restriction
compliance method to the fan blade leading
edge recontouring method, each time fan
blade leading edge recontouring is done after
the effective date of this AD, if the fan blades
accumulate more than 450 cycles since new
or since fan blade overhaul, or since the last
time the fan blade leading edges were
recontoured.

Minimum Build Standard

(j) After the effective date of this AD, do
not install an engine with HPC and HPT
modules where the CSO of the HPC is 1,500
cycles or greater than the CSN or CSO of the
HPT.

(k) For any engine that undergoes an HPC
overhaul after the effective date of this AD,
do the following:

(1) Inspect the HPC mid hook and rear
hook of the HPC inner case for wear in
accordance with PW4000 Clean, Inspect and
Repair (CIR) Manual PN 51A357, Section 72—
35-68 Inspection/Check—04, Indexes 8-11,
dated September 15, 2001. If the HPC rear
hook is worn beyond serviceable limits,
replace the HPC inner case rear hook with an
improved durability hook in accordance with
PW SB PW4ENG72-714, Revision 1, dated
November 8, 2001, or Chromalloy Florida
Repair Procedure 00—CFL—-039-0. If the HPC
inner case mid hook is worn beyond
serviceable limits, repair the HPC inner case
mid hook in accordance with PW4000 CIR
PN 51A357 Section 72—-35-68, Repair—16.

(2) After the effective date of this AD, any
engine that undergoes an HPC overhaul may
not be returned to service unless it meets the
build standard of PW SB PW4ENG 72-484,
PW4ENG 72-486, PW4ENG 72-514, and
PW4ENG 72-575. Engines that incorporate
the Phase 3 configuration already meet the
build standard defined by PW SB PW4ENG
72-514.

(1) After the effective date of this AD, any
engine that undergoes separation of the HPC
and HPT modules must not be installed on
an airplane unless it meets the build standard
of PW SB PW4ENG 72-514. Engines that
incorporate the Phase 3 configuration already
meet the build standard defined by PW SB
PW4ENG 72-514.



48064

Federal Register/Vol. 67, No. 141/Tuesday, July 23, 2002/Proposed Rules

Stability Testing Requirements

(m) After the effective date of this AD,
Testing—21 must be performed in accordance
with paragraph (h)(1) of this AD, before an
engine can be returned to service after having
undergone maintenance in the shop, except
under any of the following conditions:

(1) The engine HPC was overhauled, or
replaced with an overhauled HPC with zero
cycles since overhaul; or

(2) The engine HPC was replaced with an
HPC that is new from production with no
time in service; or

(3) The shop visit did not result in the
separation of a major engine flange located
between “A” flange and “T” flange.

Thrust Rating Changes, Installation Changes,
and Engine Transfers

(n) When a thrust rating change has been
made by using the Electronic Engine Control
(EEC) programming plug, or an installation
change has been made during an HPC
overhaul period, use the lowest cyclic limit
of Table 2 or Table 3 of this AD, associated
with any engine thrust rating change or with
any installation change made during the
affected HPC overhaul period. See paragraph
(s)(2) for definition of HPC overhaul period.

(0) When a PW4158 engine is transferred
to another PW4158 engine operator whose
engine fleet has a different category, use the
lowest cyclic limit in Table 3 of this AD that
was used or will be used during the affected
HPC overhaul period.

(p) When a PW 4158 engine operator
whose engine fleet changes category in
accordance with paragraph (g) of this AD, use
the lowest cyclic limits in Table 3 of this AD
that were used during the affected HPC
overhaul period.

(q) Engines with an HPC having zero CSN
or CSO at the time of thrust rating change,
or installation change, or engine transfer
between PW4158 engine operators, or
subsequent change in operator engine fleet
category in accordance with paragraph (g) of
this AD in the direction of lower to higher
Table 3 limits, are exempt from the lowest
cyclic limit requirement in paragraphs (n),
(0), and (p) of this AD.

Engines That Surge

(r) For engines that experience a surge, and
after troubleshooting procedures are
completed for airplane-level surge during
forward or reverse thrust, do the following:

(1) For engines that experience a Group 3
takeoff surge, remove the engine from service
before further flight and perform an HPC
overhaul.

(2) For any engine that experiences a
forward or reverse thrust surge at EPR’s
greater than 1.25 that is not a Group 3 takeoff
surge, do the following:

(i) For configuration A, B, C, D, and F
engines, remove engine from service within
25 CIS or before further flight if airplane-
level troubleshooting procedures require
immediate engine removal, and perform
Testing-21 in accordance with paragraph
(h)(1) of this AD.

(ii) For configuration E engines, remove
engine from service within 25 CIS or before
further flight if airplane-level troubleshooting
procedures require immediate engine
removal.

Definitions

(s) For the purposes of this AD, the
following definitions apply:

(1) An HPC overhaul is defined as
restoration of the HPC stages 5 through 15
blade tip clearances to the limits specified in
the applicable fits and clearances section of
the engine manual.

(2) An HPC overhaul period is defined as
the time period between HPC overhauls.

(3) An HPT overhaul is defined as
restoration of the HPT stage 1 and 2 blade tip
clearances to the limits specified in the
applicable fits and clearances section of the
engine manual.

(4) A Phase 3 engine is identified by a (-

3) suffix after the engine model number on
the data plate if incorporated at original
manufacture, or a “CN” suffix after the
engine serial number if the engine was
converted using PW SB’s PW4ENG 72-490,
PW4ENG 72-504, or PW4ENG 72-572 after
original manufacture.

(5) A Group 3 takeoff surge is defined as
the occurrence of any of the following engine
symptoms during an attempted airplane
takeoff operation (either at reduced, derated
or full rated takeoff power setting) after
takeoff power set, which can be attributed to
no specific and correctable fault condition
after following airplane-level surge during
forward thrust troubleshooting procedures:

(i) Engine noises, including rumblings and
loud “bang(s).”

(ii) Unstable engine parameters (EPR, N1,
N2, and fuel flow) at a fixed thrust setting.

(iii) Exhaust gas temperature (EGT)
increase.

(iv) Flames from the inlet, the exhaust, or
both.

(6) Takeoff EPR data is defined as
Maximum Takeoff EPR if takeoff with
Takeoff-Go-Around (TOGA) is selected or
Flex Takeoff EPR if takeoff with Flex Takeoff
(FLXTO) is selected. Maximum Takeoff EPR
or Flex Takeoff EPR may be recorded using
any of the following methods:

(i) Manually recorded by the flight crew
read from the Takeoff EPR power
management table during flight preparation
(see Aircraft Flight Manual (AFM) chapter
5.02.00 and 6.02.01, or Flight Crew Operation
Manual (FCOM) chapter 2.09.20) and then
adjusted by adding 0.010 to the EPR value
recorded; or

(ii) Automatically recorded during Takeoff
at 0.18 Mach Number (Mn) (between 0.15
and 0.20 Mn is acceptable) using an aircraft
automatic data recording system and then
adjusted by subtracting 0.010 from the EPR
value recorded; or

(iii) Automatically recorded during takeoff
at maximum EGT, which typically occurs at
0.25 “ 0.30 Mn, using an aircraft automatic
data recording system.

Alternative Methods of Compliance

(t) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office (ECO). Operators must
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(u) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Testing-21 Reports

(v) Within 60 days of test date, report the
results of the cool-engine fuel spike stability
assessment tests (Testing-21) to the ANE-142
Branch Manager, Engine Certification Office,
12 New England Executive Park, Burlington,
MA 01803-5299, or by electronic mail to 9-
ane-surge-ad-reporting@faa.gov. Reporting
requirements have been approved by the
Office of Management and Budget and
assigned OMB control number 2120-0056. Be
sure to include the following information:

(1) Engine serial number.

(2) Engine configuration designation per
Table 1 of this AD.

(3) Date of the cool-engine fuel spike
stability test.

(4) HPC Serial Number, and HPC time and
cycles-since-new and since-compressor-
overhaul at the time of the test.

(5) Results of the test (Pass or Fail).

Issued in Burlington Massachusetts, on
July 15, 2002.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 02—18332 Filed 7-22-02; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 02—AWP-4]
Proposed Establishment of Class D

Airspace; Henderson Airport; Las
Vegas, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish a Class D surface area at
Henderson Airport in Las Vegas, NV. A
Federal Contract Tower provides air
traffic control services at this location
on a part-time basis. Henderson Airport
routinely serves a large volume of air
tour operator traffic to and from the
Grand Canyon area, as well as
considerable general aviation activity
operating under visual flight rules.
Henderson Tower controllers are
certified by the National Weather
Service (NWS) to provide surface
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weather observations at Henderson
Airport. Adequate communication
capabilities exist to support the
establishment of Class D airspace. A
review of current and projected
operations and procedures at Henderson
Airport has indicated the need for Class
D airspace to enhance aviation safety.
This action would establish Class D
airspace extending upward from the
surface to, but not including, 4,000 feet
MSL within a 4.1-mile radius of
Henderson Airport, excluding Las Vegas
Class B airspace.

DATES: Comments must be received on
or before September 6, 2002.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, Airspace Branch, Docket No.
02—AWP—4; Air Traffic Division (AWP—
500); P.O. Box 92007; Los Angeles,
California 90009.

The official docket may be examined
in the Office of the Regional Counsel,
Western-Pacific Region, Federal
Aviation Administration, Room 6007,
15000 Aviation Boulevard, Lawndale,
California 90261. An informal docket
may also be examined during normal
business hours at the Office of the
Manager, Airspace Branch, Air Traffic
Division, at the above address.

FOR FURTHER INFORMATION CONTACT: Jeri
Carson, Airspace Specialist, AWP-520,
Air Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone number (310) 725-6611.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide that factual
basis supporting the views and
suggestions presented are particularly
helpful in developing reasoned
regulatory decisions on the proposal.
Comments are specifically invited on
the overall regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 02—
AWP-4.” The postcard will be date/
time stamped and returned to the

commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Airspace Branch, Air
Traffic Division, at 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace
Branch, 15000 Aviation Boulevard,
Lawndale, California 90261.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 that
would establish a Class D surface area
at Henderson Airport in Las Vegas, NV.
A Federal Contract Tower provides air
traffic control services at this location
on a part-time basis. The Henderson
Airport routinely serves a large volume
of air tour operator traffic to and from
the Grand Canyon area in addition to
considerable general aviation activity.
Henderson Tower controllers are
certified as weather observers for this
airport, and adequate communication
facilities have been established to
support Class D airspace. A review of
current and projected operations and
procedures at Henderson Airport
indicates the need for Class D airspace
to enhance aviation safety, and in the
interest of the commerce and welfare of
the community. This action would
establish Class D airspace extending
upward from the surface to, but not
including, 4,000 feet MSL within a 4.1-
mile radius of Henderson Airport,
excluding Las Vegas Class B airspace.
Class D airspace areas are published in
Paragraph 5000 of FAA Order 7400.9],
Airspace Designations and Reporting
Points, dated August 31, 2001, and
effective September 16, 2001, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in the document would be
published subsequently in that Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

AWP CA D Henderson Airport, NV [New]

Henderson Airport, NV

(Lat. 35°58'35"N, long. 115°07'58"W)

That airspace extending upward from the
surface to, but not including, 4,000 feet MSL
within a 4.1-mile radius of Henderson
Airport, excluding Las Vegas Class B
airspace. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *
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Issued in Los Angeles, California, on June
28, 2002.

John Clancy,

Manager, Air Traffic Division, Western-Pacific
Region.

[FR Doc. 02—18471 Filed 7-22-02; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 02—-AS0O-8]

Proposed Establishment of Class E
Airspace; Poplarville, MS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Poplarville,
MS. A Visual Omni Range/Distance
Measuring Equipment (VOR/DME)—A,
Standard Instrument Approach
Procedure (SIAP), has been developed
for Oreck Airport. As a result, controlled
airspace extending upward from 700
feet Above Ground Level (AGL) is
needed to accommodate the SIAP and
for Instrument Flight Rules (IFR)
operations at Oreck Airport. The
operating status of the airport will
change from Visual Flight Rules (VFR)
to include IFR operations concurrent
with the publication of the SIAP.

DATES: Comments must be received on
or before August 22, 2002.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.
02—ASO-8, Manager, Airspace Branch,
ASO-520, PO Box 20636, Atlanta,
Georgia 30320.

The official docket may be examined
in the Office of the Regional Counsel for
Southern Region, Room 550, 1701
Columbia Avenue, College Park, Georgia
30337, telephone (404) 305-5627.

FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in

developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 02—
ASO-8.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in light of the
comments received. All comments
submitted will be available for
examination in the Office of the
Assistant Chief Counsel for Southern
Region, Room 550, 1701 Columbia
Avenue, College Park, Georgia 30337,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with the
rulemaking will be filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Airspace Branch, ASO-520, Air Traffic
Division, P.O. Box 20636, Atlanta,
Georgia 30320. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Adpvisory Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Poplarville,
MS. A VOR/DME-A SIAP has been
developed for Oreck Airport. As a
result, controlled airspace extending
upward from 700 feet AGL is needed to
accommodate the SIAP and for IFR
operations at Oreck Airport. The
operating status of the airport will
change from VFR to include IFR
operations concurrent with the
publication of the SIAP. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface are published in

Paragraph 6005 of FAA Order 7400.9]
dated August 31, 2001, and effective
September 16, 2001, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by Reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO MS E5 Poplarville, MS [NEW]

Oreck Airport, MS
(Lat. 30°46'38" N, long‘ 89°43'30" W)
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That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Oreck Airport; excluding that
airspace within the Bogalusa, LA, Class E
airspace area.

* * * * *

Issued in College Park, Georgia, on July 9,
2002.

Walter R. Cochran,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 02-18472 Filed 7-22-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-124256-02]
RIN 1545-BA82

Earnings Calculation for Returned or
Recharacterized IRA Contributions

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: These proposed regulations
provide a new method to be used for
calculating the net income attributable
to IRA contributions that are distributed
as a returned contribution pursuant to
section 408(d)(4) of the Internal
Revenue Code or recharacterized
pursuant to section 408A(d)(6). The
regulations will affect IRA owners and
IRA trustees, custodians and issuers.
DATES: Written or electronic comments
must be received by October 21, 2002.
ADDRESSES: Send submissions to:
CC:ITA:RU (REG-124256—02), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CG:ITA:RU (REG-124256-02),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically directly to the IRS
Internet site at www.irs.gov/regs.

FOR FURTHER INFORMATION CONTACT:
Cathy Vohs at 622-6090.
SUPPLEMENTARY INFORMATION:

Background

Section 408(d)(4) provides that an IRA
contribution will not be included in the

IRA owner’s gross income when
distributed as a returned contribution if:
(1) It is received by the IRA owner on
or before the day prescribed by law
(including extensions) for filing the
owner’s Federal income tax return for
the year of the contribution; (2) no
deduction is allowed with respect to the
contribution; and (3) the distribution is
accompanied by the amount of net
income attributable to the contribution.

Section 408A governs Roth IRAs and
was added by section 302 of the
Taxpayer Relief Act of 1997, Public Law
105-34 (111 Stat. 788). Section
408A(d)(6) provides that a contribution
made to one type of IRA may be
recharacterized as having been made to
another type of IRA if: (1) The
recharacterization transfer occurs on or
before the date prescribed by law
(including extensions) for filing the IRA
owner’s Federal income tax return for
the year for which the contribution was
made; (2) no deduction is allowed with
respect to the contribution to the
transferor IRA; and (3) the transfer is
accompanied by any net income
allocable to the contribution.

Section 1.408—4(c)(2)(ii) of the Income
Tax Regulations prescribes the method
(the old method) for calculating the
amount of net income attributable to a
contribution distributed pursuant to
section 408(d)(4). The old method bases
the calculation of the amount of net
income attributable to a contribution on
the income earned by the IRA during
the period beginning on the first day of
the taxable year in which the
contribution is made and ending on the
date of the distribution from the
account. Under the old method, net
income cannot be negative.

Section 1.408A-5, A—2(c), provides
that if a contribution being
recharacterized is in an IRA that at any
time contained other contributions, the
net income attributable to the
contribution being recharacterized is
calculated in the manner prescribed by
§1.408—4(c)(2)(ii) (the old method),
except that net income can be negative.
Section 1.408 A5, A-2(b), provides that
if an IRA is established with a
contribution and no other contributions
or distributions are made, then the
subsequent recharacterization transfer of
the entire account balance of the IRA
will satisfy the requirement that the
transfer be accompanied by any net
income allocable to the contribution.

In connection with issuing the
regulations under section 408A

governing Roth IRAs, it became
apparent that the old method produced
anomalous results for contributions
made late in the year. This is because,
under the old method, account activity
in the part of the year that precedes the
date the contribution is made is taken
into account in the calculation of the net
income attributable to the contribution.

In response to this concern, the IRS
issued Notice 2000-39 (2000-30 I.R.B.
132), which provided a new method for
calculating net income that generally
bases the calculation of the amount of
net income attributable to a contribution
on the actual earnings and losses of the
IRA during the time it held the
contribution. Under this new method,
net income can be negative. Notice
2000-39 provided that until further
guidance is issued, either the old
method or the new method may be used
to calculate net income. Notice 2000—39
also requested comments regarding the
new method.

The Service received comments on
the new method which were generally
favorable. However, commentators
provided a number of suggestions for
improving the method, including: (1)
Allowing a single computation period to
be used in the case of multiple IRA
contributions; (2) clarifying how
transfers in or out of IRAs are treated
under the new method; and (3) allowing
net income to be determined on the
basis of tracing specific assets, rather
than dollar amounts. This last
suggestion was focused primarily on the
calculation of net income in the case of
a recharacterization back to a traditional
IRA following a conversion of an
amount in a traditional IRA to a Roth
IRA.

Explanation of Provisions

New Method for Net Income Calculation
Under Section 408(d)(4)

These proposed regulations would
incorporate, with certain modifications,
the new method provided in Notice
2000-39. Under the proposed
regulations, for purposes of returned
contributions under section 408(d)(4),
the net income attributable to a
contribution is determined by allocating
to the contribution a pro-rata portion of
the net income on the assets in the IRA
(whether positive or negative) during
the period the IRA held the
contribution. This new method is
represented by the following formula:
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Net Income = Contribution x

Under this formula, the opening
balance is the fair market value of the
IRA immediately before the contribution
being returned is made to the account
and the closing balance is the fair
market value of the account
immediately before the contribution is
removed. The opening balance then is
adjusted to include the amount of any
contributions or transfers made to the
IRA during the computation period. In
addition, the closing balance is adjusted
to include the amount of any
distributions or transfers made from the
IRA during the computation period. In
the case of an IRA that has received
more than one regular contribution for
a particular taxable year, the last regular
contribution made to the IRA for the
year is deemed to be the contribution
that is distributed as a returned
contribution under section 408(d)(4), up
to the amount of the contribution
identified by the IRA owner as the
amount distributed as a returned
contribution.

In response to comments received, the
proposed regulations would clarify that
a transfer made in or out of an IRA
during the computation period is treated
in the same manner as a contribution or
distribution made to or from the IRA.
The proposed regulations also provide
that a single computation period is used
if more than one contribution was made
to the IRA as a regular contribution.

New Method for Net Income Calculation
Under Section 408A(d)(6)

The proposed regulations would
provide rules for calculating net income
allocable to a contribution being
recharacterized under section
408A(d)(6) that are substantially similar
to the rules applicable to contributions
being returned under section 408(d)(4).
However, if more than one contribution
is being recharacterized, different rules
apply. In the case of multiple
contributions for a particular year that
are eligible for recharacterization, the
IRA owner chooses (by date and dollar
amount, not by specific assets acquired
with those dollars) which contribution
is to be recharacterized. In addition, if
a series of regular contributions was
made, and consecutive contributions in
that series are being recharacterized, the
computation period is determined using
a single computation period, based on
the first contribution in the series.

The proposed regulations would
retain the rule that net income
calculations must be based on the

(Adjusted Closing Balance - Adjusted Opening Balance)

Adjusted Opening Balance

overall value of an IRA and the dollar
amounts contributed, distributed or
recharacterized to or from the IRA. Even
in a recharacterization of an amount
converted to a Roth IRA, the proposed
regulations would not permit net
income to be calculated on the basis of
the return on specific assets. The dollars
contributed to an IRA are invested in
assets that generate gains and losses.
Once contributions are commingled in
an account, those dollars are no longer
associated with particular assets. In the
absence of maintaining separate
accounts, tying particular assets to a
particular contribution would create
administrative problems for taxpayers,
IRA providers and the IRS.

Proposed Effective Date

The regulations are proposed to be
applicable for calculating income
allocable to IRA contributions made on
or after January 1, 2004. For purposes of
determining net income applicable to
IRA contributions made during 2002
and 2003, taxpayers may continue to
apply the rules set forth in Notice 2000—
39 or may rely on these proposed
regulations. If, and to the extent, future
guidance is more restrictive than these
proposed regulations, the future
guidance will be issued without
retroactive effect.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. Because proposed
§1.408-11 and revised A-2(c) of
§ 1.408A-5 impose no new collection of
information on small entities, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and

eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying.

A public hearing may be scheduled if
requested in writing by a person that
timely submits written comments. If a
public hearing is scheduled, notice of
the date, time and place for the hearing
will be published in the Federal
Register.

Drafting Information

The principal author of these
regulations is Cathy A. Vohs of the
Office of the Division Counsel/Associate
Chief Counsel (Tax Exempt and
Government Entities). However, other
personnel from the IRS and Treasury
participated in their development.

List of Subjects 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

1. The authority citation for part 1 is
amended by adding entries in numerical
order to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
§1.408-4 also issued under 26 U.S.C. 408.

§1.408-11 also issued under 26 U.S.C.
408. * k* *

2. Section 1.408—4 is amended by
adding the following text before the first
sentence of (c)(1):

§1.408-4 Treatment of distributions from
individual retirement arrangements.
* * * * *

(C) I (1] EE

The rules in this paragraph (c) apply
for purposes of determining net income
attributable to IRA contributions made
before January 1, 2004, and returned
pursuant to section 408(d)(4). The rules
in §1.408-11 apply for purposes of
determining net income attributable to
IRA contributions made on or after
January 1, 2004, and returned pursuant
to section 408(d)(4).

* * * * *

3. Section 1.408-11 is added to read
as follows:
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§1.408-11 Net income calculation for
returned or recharacterized IRA
contributions.

(a) Net income calculation for
returned IRA contributions—(1) General
rule. For purposes of returned

Net Income = Contribution x

(2) Special rule. If an IRA is
established with a contribution and no
other contributions, distributions or
transfers are made to or from that IRA,
then the subsequent distribution of the
entire account balance of the IRA
pursuant to section 408(d)(4) will satisfy
the requirement of that Code section
that the return of a contribution be
accompanied by the amount of net
income attributable to the contribution.

(b) Definitions. For purposes of this
section the following definitions
apply—

(1) Adjusted opening balance. The
term adjusted opening balance means
the fair market value of the IRA at the
beginning of the computation period
plus the amount of any contributions or
transfers (including the contribution
that is distributed as a returned
contribution pursuant to section
408(d)(4) and recharacterizations of
contributions pursuant to section
408A(d)(6)) made to the IRA during the
computation period.

(2) Adjusted closing balance. The
term adjusted closing balance means the
fair market value of the IRA at the end
of the computation period plus the
amount of any distributions or transfers
(including recharacterizations of
contributions pursuant to section
408A(d)(6)) made from the IRA during
the computation period.

(3) Computation period. The term
computation period means the period
beginning immediately prior to the time
that the contribution being returned was
made to the IRA and ending
immediately prior to the removal of the
contribution. If more than one
contribution was made as a regular
contribution and is being returned from
the IRA, the computation period begins
immediately prior to the time the first
contribution being returned was
contributed.

(4) Regular contribution. The term
regular contribution means an IRA
contribution made by the IRA owner

contributions under section 408(d)(4),
the net income attributable to a
contribution made to an IRA is
determined by allocating to the
contribution a pro-rata portion of the

earnings on the assets in the IRA during
the period the IRA held the
contribution. This attributable net
income is calculated by using the
following formula:

(Adjusted Closing Balance - Adjusted Opening Balance)

Adjusted Opening Balance

that is neither a trustee-to-trustee
transfer from another IRA nor a rollover
from another IRA or retirement plan.

(c) Additional rules—(1) When an IRA
asset is not normally valued on a daily
basis, the fair market value of the asset
at the beginning of the computation
period is deemed to be the most recent,
regularly determined, fair market value
of the asset, determined as of a date that
coincides with or precedes the first day
of the computation period. In addition,
solely for purposes of this section,
notwithstanding A-3 of § 1.408A-5,
recharacterized contributions are taken
into account for the period they are
actually held in a particular IRA.

(2) In the case ofan IRA that has
received more than one regular
contribution for a particular taxable
year, the last regular contribution made
to the IRA for the year is deemed to be
the contribution that is distributed as a
returned contribution under section
408(d)(4), up to the amount of the
contribution identified by the IRA
owner as the amount distributed as a
returned contribution.

(3) In the case of an individual who
owns multiple IRAs, the net income
calculation is performed only on the
IRA containing the contribution being
returned, and that IRA is the IRA that
must distribute the contribution.

(d) Examples. The following examples
illustrate the net income calculation
under section 408(d)(4) and this section:

Example 1. (i) On May 1, 2004, when her
IRA is worth $4,800, Taxpayer A makes a
$1,600 regular contribution to her IRA.
Taxpayer A requests that $400 of the May 1,
2004, contribution be returned to her
pursuant to section 408(d)(4). Pursuant to
this request, on February 1, 2005, when the
IRA is worth $7,600, the IRA trustee
distributes to Taxpayer A the $400 plus
attributable net income. During this time, no
other contributions have been made to the
IRA and no distributions have been made.

(ii) The adjusted opening balance is $6,400
[$4,800 + $1,600] and the adjusted closing
balance is $7,600. Thus, the net income
attributable to the $400 May 1, 2004,

contribution is $75 [$400 x ($7,600—$6,400)
+ $6,400]. Therefore, the total to be
distributed on February 1, 2005, pursuant to
§408(d)(4) is $475.

Example 2. (i) Beginning in January 2004,
Taxpayer B contributes $300 on the 15th of
each month to an IRA for 2004, resulting in
an excess regular contribution of $600 for
that year. Taxpayer B requests that the $600
excess regular contribution be returned to her
pursuant to section 408(d)(4). Pursuant to
this request, on March 1, 2005, when the IRA
is worth $16,000, the IRA trustee distributes
to Taxpayer B the $600 plus attributable net
income. The excess regular contributions to
be returned are deemed to be the last two
made in 2004: the $300 December 15
contribution and the $300 November 15
contribution. On November 15 the IRA was
worth $11,000 immediately prior to the
contribution. No distributions or transfers
have been made from the IRA and no
contributions or transfers, other than the
monthly contributions (including $300 in
January and February 2005), have been made.

(ii) As of the beginning of the computation
period (November 15), the adjusted opening
balance is $12,200 [$11,000 + $300 + $300 +
$300 + $300] and the adjusted closing
balance is $16,000. Thus, the net income
attributable to the excess regular
contributions is $187 [$600 x ($16,000—
$12,200) + $12,200]. Therefore, the total to be
distributed as returned contributions on
March 1, 2005, to correct the excess regular
contribution is $787 [$600 + $187].

Par. 4. In § 1.408A—5, A-2(c) is
revised to read as follows:

§1.408 A-5 Recharacterized contributions.

* * * * *

A2 * * *

(c) (1) If paragraph (b) of this A-2
does not apply, then, for purposes of
determining net income attributable to
IRA contributions, the net income
attributable to the amount of a
contribution is determined by allocating
to the contribution a pro-rata portion of
the earnings on the assets in the IRA
during the period the IRA held the
contribution. This attributable net
income is calculated by using the
following formula:

Contribution x (Adjusted Closing Balance - Adjusted Opening Balance)

Net Income =

Adjusted Opening Balance
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(2) For purposes of this paragraph (c),
the following definitions apply—

(i) The term adjusted opening balance
means the fair market value of the IRA
at the beginning of the computation
period plus the amount of any
contributions or transfers (including the
contribution that is being
recharacterized pursuant to section
408A(d)(6) and any other
recharacterizations) made to the IRA
during the computation period.

(ii) The term adjusted closing balance
means the fair market value of the IRA
at the end of the computation period
plus the amount of any distributions or
transfers (including contributions
returned pursuant to section 408(d)(4)
and recharacterizations of contributions
pursuant to section 408A(d)(6)) made
from the IRA during the computation
period.

(iii) The term computation period
means the period beginning
immediately prior to the time the
particular contribution being
recharacterized is made to the IRA and
ending immediately prior to the
recharacterizing transfer of the
contribution. If a series of regular
contributions was made to the IRA, and
consecutive contributions in that series
are being recharacterized, the
computation period begins immediately
prior to the time the first of the regular
contributions being recharacterized was
made.

(3) When an IRA asset is not normally
valued on a daily basis, the fair market
value of the asset at the beginning of the
computation period is deemed to be the
most recent, regularly determined, fair
market value of the asset, determined as
of a date that coincides with or precedes
the first day of the computation period.
In addition, solely for purposes of this
paragraph (c), notwithstanding A-3 of
this section, recharacterized
contributions are taken into account for
the period they are actually held in a
particular IRA.

(4) In the case of an individual with
multiple IRAs, the net income
calculation is performed only on the
IRA containing the particular
contribution to be recharacterized, and
that IRA is the IRA from which the
recharacterizing transfer must be made.

(5) In the case of multiple
contributions made to an IRA for a
particular year that are eligible for
recharacterization, the IRA owner can
choose (by date and by dollar amount,
not by specific assets acquired with
those dollars) which contribution, or
portion thereof, is to be recharacterized.

(6) The following examples illustrate
the net income calculation under
section 408A(d)(6) and this paragraph:

Example 1. (i) On March 1, 2004, when her
Roth IRA is worth $80,000, Taxpayer A
makes a $160,000 conversion contribution to
the Roth IRA. Subsequently, Taxpayer A
discovers that she was ineligible to make a
Roth conversion contribution in 2004 and so
she requests that the $160,000 be
recharacterized to a traditional IRA pursuant
to section 408A(d)(6). Pursuant to this
request, on March 1, 2005, when the IRA is
worth $225,000, the Roth IRA trustee
transfers to a traditional IRA the $160,000
plus allocable net income. No other
contributions have been made to the Roth
IRA and no distributions have been made.

(ii) The adjusted opening balance is
$240,000 [$80,000 + $160,000] and the
adjusted closing balance is $225,000. Thus
the net income allocable to the $160,000 is
—$10,000 [$160,000 % ($225,000 + $240,000)
+$240,000]. Therefore, in order to
recharacterize the March 1, 2004, $160,000
conversion contribution on March 1, 2005,
the Roth IRA trustee must transfer from
Taxpayer A’s Roth IRA to her traditional IRA
$150,000 [$160,000—$10,000].

Example 2. (i) On April 1, 2004, when her
traditional IRA is worth $100,000, Taxpayer
B converts the entire amount, consisting of
100 shares of stock in ABC Corp., and 100
shares of stock in XYZ Corp., by transferring
the shares to a Roth IRA. At the time of the
conversion, the 100 shares of stock in ABC
Corp., are worth $50,000 and the 100 shares
of stock in XYZ Corp., are also worth
$50,000. Taxpayer B decides that she would
like to recharacterize the ABC Corp., shares
back to a traditional IRA. However, B may
choose only by dollar amount the
contribution or portion thereof that is to be
recharacterized. On the date of transfer,
November 1, 2004, the 100 shares of stock in
ABC Corp., are worth $40,000 and the 100
shares of stock in XYZ Corp., are worth
$70,000. No other contributions have been
made to the Roth IRA and no distributions
have been made.

(ii) If B requests that $50,000 (which was
the value of the ABC Corp., shares at the time
of conversion) be recharacterized, the net
income allocable to the $50,000 is $5,000
[$50,000 x ($110,000 — $100,000) +
$100,000]. Therefore, in order to
recharacterize $50,000 of the April 1, 2004,
conversion contribution on November 1,
2004, the Roth IRA trustee must transfer from
Taxpayer B’s Roth IRA to a traditional IRA
assets with a value of $55,000 [$50,000 +
$5,000].

(iii) If, on the other hand, B requests that
$40,000 (which was the value of the ABC
Corp., shares on November 1) be
recharacterized, the net income allocable to
the $40,000 is $4,000 [$40,000 x ($110,000
—$100,000) = $100,000]. Therefore, in order
to recharacterize $40,000 of the April 1, 2004,
conversion contribution on November 1,
2004, the Roth IRA trustee must transfer from
Taxpayer B’s Roth IRA to a traditional IRA
assets with a value of $44,000 [$40,000 +
$4,000].

(iv) Regardless of the amount of the
contribution recharacterized, the
determination of that amount (or of the net
income allocable thereto) is not affected by
whether the recharacterization is

accomplished by the transfer of shares of
ABC Corp., or of shares of XYZ Corp.

(7) This paragraph (c) applies for
purposes of determining net income
attributable to IRA contributions, made
on or after January 1, 2004. For purposes
of determining net income attributable
to IRA contributions made before
January 1, 2004, see paragraph (c) of this
A-2 of § 1.408A-5 (as it appeared in the
April 1, 2003, edition of 26 CFR part 1).

* * * * *

David A. Mader,

Acting Deputy Commissioner of Internal
Revenue.

[FR Doc. 02—18452 Filed 7—22-02; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 20, and 25
[REG-115781-01]
RIN 1545-A031

Definition of Guaranteed Annuity and
Lead Unitrust Interests

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations conforming the
income, gift, and estate tax regulations
to the Tax Court’s decision in Estate of
Boeshore v. Commissioner, 78 T.C. 523
(1982), acq. in result, 1987-2 C.B. 1,
holding portions of § 20.2055—
2(e)(2)(vi)(e) of the Estate Tax
Regulations invalid.

DATES: Written or electronic comments
and requests to speak at the public
hearing scheduled for October 16, must
be received by September 25, 2002.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG-115781-01), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submission of comments
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
5 p.m. to: CG:ITA:RU (REG-115781-01),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet directly to
the IRS Internet site at www.irs.gov/
regs. The public hearing will be held in
Room 4718, Internal Revenue Service,
1111 Constitution Avenue, NW.,
Washington, DC.
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FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Susan Hurwitz (202) 622—-3090;
concerning submissions of comments,
Sonya Cruse (202) 622-7180.
SUPPLEMENTARY INFORMATION

Background

In general, if interests in the same
property are transferred for both
charitable and noncharitable purposes,
the charitable interest will qualify for
the charitable deduction for federal
income, gift, and estate tax purposes
only if the interest is in one of certain
prescribed forms. If the charitable
interest is not a remainder interest,
sections 170(f), 2522(c)(2), and
2055(e)(2) of the Internal Revenue Code
(Code) require that the charitable
interest be in the form of either a
guaranteed annuity or a fixed
percentage of the annual net fair market
value of the property (unitrust interest).

A guaranteed annuity is defined in
the regulations under sections 170,
2522, and 2055 as an arrangement
pursuant to which a specified sum is
paid not less often than annually, for a
specified term of years or for the life or
lives of certain named individuals. A
unitrust interest is defined as a right to
receive not less often than annually a
fixed percentage of the net fair market
value, determined annually, of the
property funding the unitrust interest,
payable for a specified term of years or
for the life of certain named individuals.
The income, estate, and gift tax
regulations also provide that if
guaranteed annuity or unitrust interests
are payable for private and charitable
purposes from a trust and the private
interest is payable before the expiration
of the charitable interest, then in order
for the charitable guaranteed annuity
interest or unitrust interest to be
deductible, among other requirements,
the charitable interest must begin either
before, or at the same time as, the
private interest. See, for example,

§ 20.2055-2(e)(2)(vii)(e) regarding the
estate tax provision applicable to
unitrust interests. See also, Rev. Rul.
76—225 (1976-1 C.B. 281).

In Estate of Boeshore v.
Commissioner, the decedent devised the
residue of her estate to a charitable
remainder unitrust described in section
664 of the Code. Under the terms of the
trust, a 6 percent unitrust amount was
to be paid annually from the trust.
During the life of the decedent’s
surviving spouse, 70 percent of the
distribution was to be paid to the
surviving spouse and the remaining 30
percent to the decedent’s daughter and
two grandchildren. Upon the surviving

spouse’s death, 58 percent of the
unitrust amount was to be paid to the
decedent’s daughter and two
grandchildren for their lives, and the
remaining 42 percent was to be paid to
a qualifying charity. Upon the death of
the last to die of the four individual
beneficiaries, the remainder interest was
to be paid to charity. The decedent’s
estate claimed an estate tax charitable
deduction for the present values of the
charitable remainder interest and the
charitable unitrust interest that was to
begin upon the spouse’s death.

Under the authority of § 20.2055-
2(e)(2)(vi)(e) (currently § 20.2055—
2(e)(2)(vii)(e)), the IRS disallowed the
deduction for the present value of the
charitable unitrust interest, because it
was preceded by a noncharitable
unitrust interest.

The court noted that the rules
contained in section 2055(e)(2) ensure
that the value of the charitable interest
is not subject to manipulation through
trustee investment practices and that the
actual benefit charity receives bears a
reasonable relationship to the deduction
allowed for the value of the charitable
interest. Since all the nonremainder
interests in the Boeshore trust, both
charitable and noncharitable, were in
the form of unitrust interests, any
incentives to manipulate the income
interest were removed. Estate of
Boeshore v. Commissioner, 78 T.C. at
529. Under these circumstances, the
court was unable to find any
congressional intent to preclude a
charitable deduction for an otherwise
qualified charitable unitrust interest.
Accordingly, the court held § 20.2055—
2(e)(2)(vi)(e) invalid insofar as the
regulation disallowed a deduction for
the charitable unitrust interest under the
facts presented.

Explanation of Provisions

The proposed regulations amend the
existing regulations under sections 170,
2055, and 2522 governing charitable
guaranteed annuity interests and
unitrust interests to eliminate the
requirement that the charitable interest
can not be preceded in point of time by
a noncharitable interest that is in the
form of a guaranteed annuity or unitrust
interest. The regulations will continue
to require that any amounts payable for
a private purpose before the expiration
of the charitable annuity or unitrust
interest either must be in the form of a
guaranteed annuity or unitrust interest
or must be payable from a separate
group of assets devoted exclusively to
private purposes.

Effective Date

The regulations are applicable as of
the date these regulations are published
in the Federal Register as final
regulations.

Effect on Other Documents

The following publication is revoked
as of the date these regulations are
published in the Federal Register as
final regulations.

Rev. Rul. 76-225 (1976—-1 C.B. 281)

Special Analysis

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedures
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulation does not impose a collection
of information requirement on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 5) does not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, this notice of
proposed rulemaking will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies, if written) or electronic
comments that are submitted timely (in
the manner described in the ADDRESSES
portion of this preamble) to the IRS. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for October 16, 2002, at 10 a.m., Room
4718, Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC. Due to building security
procedures, visitors must enter at the
Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit comments and an outline
of the topics to be discussed and the
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time to be devoted to each topic
(preferably a signed original and eight
(8) copies) by September 25, 2002.

A period of 10 minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal author of these
proposed regulations is Susan Hurwitz
of the Office of the Associate Chief
Counsel (Passthroughs and Special
Industries). However, personnel from
other offices of the IRS and the Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

26 CFR Part 25

Gift taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

1. The authority citation for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

2. Section 1.170A—6 is amended as
follows:

1. Paragraph (c)(2)(i)(E) is revised and
the example following paragraph
(c)(2)(1)(E) is removed.

2. Paragraph (c)(2)(ii)(D) is revised.

The revision reads as follows:

8§1.170A-6 Charitable contributions in
trust.

* * * *

c)
2)
i
(E) Where a charitable interest in the
form of a guaranteed annuity interest is
transferred after May 21, 1972, the
charitable interest generally is not a
guaranteed annuity interest if any
amount may be paid by the trust for a
private purpose before the expiration of
all the charitable annuity interests.
There are two exceptions to this general
rule. First, the charitable interest is a

*

*

*
*

,—\HH
=

-
* % %

guaranteed annuity interest if the
amount payable for a private purpose is
in the form of a guaranteed annuity
interest and the trust’s governing
instrument does not provide for any
preference or priority in the payment of
the private annuity as opposed to the
charitable annuity. Second, the
charitable interest is a guaranteed
annuity interest if under the trust’s
governing instrument the amount that
may be paid for a private purpose is
payable only from a group of assets that
are devoted exclusively to private
purposes and to which section
4947(a)(2) is inapplicable by reason of
section 4947(a)(2)(B). For purposes of
this paragraph (c)(2)(i)(E), an amount is
not paid for a private purpose if it is
paid for an adequate and full
consideration in money or money’s
worth. See § 53.4947—1(c) of this chapter
(Foundation and Similar Excise Tax
Regulations) for rules relating to the
inapplicability of section 4947(a)(2) to
segregated amounts in a split-interest
trust. * * *

(ii) * % %

(D) Where a charitable interest is in
the form of a unitrust interest, the
charitable interest generally is not a
unitrust interest if any amount may be
paid by the trust for a private purpose
before the expiration of all the
charitable unitrust interests. There are
two exceptions to this general rule.
First, the charitable interest is a unitrust
interest if the amount payable for a
private purpose is in the form of a
unitrust interest and the trust’s
governing instrument does not provide
for any preference or priority in the
payment of the private unitrust interest
as opposed to the charitable unitrust
interest. Second, the charitable interest
is a unitrust interest if under the trust’s
governing instrument the amount that
may be paid for a private purpose is
payable only from a group of assets that
are devoted exclusively to private
purposes and to which section
4947(a)(2) is inapplicable by reason of
section 4947(a)(2)(B). For purposes of
this paragraph (c)(2)(ii)(D), an amount is
not paid for a private purpose if it is
paid for an adequate and full
consideration in money or money’s
worth. See §53.4947-1(c) of this chapter
(Foundation and Similar Excise Tax
Regulations) for rules relating to the
inapplicability of section 4947(a)(2) to
segregated amounts in a split-interest
trust.

* * * * *

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

3. The authority citation for part 20
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * * *

4. Section 20.2055-2 is amended as
follows:

1. Paragraph (e)(2)(vi)(f) is revised.

2. Paragraph (e)(2)(vii)(e) is revised.

3. In paragraph (f)(2)(iv) Example (4)
is removed.

The revisions read as follows:

§20.2055-2 Transfers not exclusively for
charitable purposes.
* * * * *

() Where a charitable interest in the
form of a guaranteed annuity interest is
in trust, the charitable interest generally
is not a guaranteed annuity interest if
any amount may be paid by the trust for
a private purpose before the expiration
of all the charitable annuity interests.
There are two exceptions to this general
rule. First, the charitable interest is a
guaranteed annuity interest if the
amount payable for a private purpose is
in the form of a guaranteed annuity
interest and the trust’s governing
instrument does not provide for any
preference or priority in the payment of
the private annuity as opposed to the
charitable annuity. Second, the
charitable interest is a guaranteed
annuity interest if under the trust’s
governing instrument the amount that
may be paid for a private purpose is
payable only from a group of assets that
are devoted exclusively to private
purposes and to which section
4947(a)(2) is inapplicable by reason of
section 4947(a)(2)(B). For purposes of
this paragraph (e)(2)(vi)(f), an amount is
not paid for a private purpose if it is
paid for an adequate and full
consideration in money or money’s
worth. See §53.4947-1(c) of this chapter
(Foundation and Similar Excise Tax
Regulations) for rules relating to the
inapplicability of section 4947(a)(2) to
segregated amounts in a split-interest

trust.

* * * * *
(Vii) * % %
(e) Where a charitable interest in the

form of a unitrust interest is in trust, the

charitable interest generally is not a

unitrust interest if any amount may be

paid by the trust for a private purpose
before the expiration of all the
charitable unitrust interests. There are
two exceptions to this general rule.

First, the charitable interest is a unitrust
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interest if the amount payable for a
private purpose is in the form of a
unitrust interest and the trust’s
governing instrument does not provide
for any preference or priority in the
payment of the private unitrust interest
as opposed to the charitable unitrust
interest. Second, the charitable interest
is a unitrust interest if under the trust’s
governing instrument the amount that
may be paid for a private purpose is
payable only from a group of assets that
are devoted exclusively to private
purposes and to which section
4947(a)(2) is inapplicable by reason of
section 4947(a)(2)(B). For purposes of
this paragraph (e)(2)(vii)(e), an amount
is not paid for a private purpose if it is
paid for an adequate and full
consideration in money or money’s
worth. See §53.4947-1(c) of this chapter
(Foundation and Similar Excise Tax
Regulations) for rules relating to the
inapplicability of section 4947(a)(2) to
segregated amounts in a split-interest
trust.

* * * * *

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

5. The authority for part 25 continues
to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

6. Section 25.2522(c)—3 is amended as
follows:

1. Paragraph (c)(2)(vi)(f) is revised.

2. Paragraph (c)(2)(vii)(e) is revised.

3. In paragraph (d)(2)(iv), Example 4,
is removed.

The revisions read as follows:

§25.2522(c)-3 Transfers not exclusively
for charitable, etc., purposes in the case of
gifts made after July 31, 1969.

* * * * *
(C) * Kk %
(2) * k%
(Vl] L

(f) Where a charitable interest in the
form of a guaranteed annuity interest is
in trust, and the gift of such interest is
made after May 21, 1972, the charitable
interest generally is not a guaranteed
annuity interest if any amount may be
paid by the trust for a private purpose
before the expiration of all the
charitable annuity interests. There are
two exceptions to this general rule.
First, the charitable interest is a
guaranteed annuity interest if the
amount payable for a private purpose is
in the form of a guaranteed annuity
interest and the trust’s governing
instrument does not provide for any
preference or priority in the payment of
the private annuity as opposed to the
charitable annuity. Second, the
charitable interest is a guaranteed

annuity interest if under the trust’s
governing instrument the amount that
may be paid for a private purpose is
payable only from a group of assets that
are devoted exclusively to private
purposes and to which section
4947(a)(2) is inapplicable by reason of
section 4947(a)(2)(B). For purposes of
this paragraph (c)(2)(vi)(f), an amount is
not paid for a private purpose if it is
paid for an adequate and full
consideration in money or money’s
worth. See § 53.4947—1(c) of this chapter
(Foundation and Similar Excise Tax
Regulations) for rules relating to the
inapplicability of section 4947(a)(2) to
segregated amounts in a split-interest
trust.

* * * * *

(Vii) * * %

(e) Where a charitable interest in the
form of a unitrust interest is in trust, the
charitable interest generally is not a
unitrust interest if any amount may be
paid by the trust for a private purpose

before the expiration of all the
charitable unitrust interests.

There are two exceptions to this
general rule. First, the charitable interest
is a unitrust interest if the amount
payable for a private purpose is in the
form of a unitrust interest and the trust’s
governing instrument does not provide
for any preference or priority in the
payment of the private unitrust interest
as opposed to the charitable unitrust
interest. Second, the charitable interest
is a unitrust interest if under the trust’s
governing instrument the amount that
may be paid for a private purpose is
payable only from a group of assets that
are devoted exclusively to private
purposes and to which section
4947(a)(2) is inapplicable by reason of
section 4947(a)(2)(B). For purposes of
this paragraph (c)(2)(vii)(e), an amount
is not paid for a private purpose if it is
paid for an adequate and full
consideration in money or money’s
worth. See §53.4947-1(c) of this chapter
(Foundation and Similar Excise Tax
Regulations) for rules relating to the
inapplicability of section 4947(a)(2) to
segregated amounts in a split-interest
trust.

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 02—18185 Filed 7-22—-02; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 160
[USCG-2001-10689]
RIN 2115-AG47

Temporary Requirements for
Notification of Arrival in U.S. Ports

AGENCY: Coast Guard, DOT.

ACTION: Notice of proposed rulemaking;
change of effective period of temporary
rule.

SUMMARY: The Coast Guard proposes to
extend to March 31, 2003, the effective
period for the temporary rule on
notification of arrival requirements.
Extension of the effective period would
ensure sufficient time to complete the
rulemaking. Continuing the temporary
rule in effect while the permanent
rulemaking is in progress will help to
ensure the security of our ports and the
uninterrupted flow of maritime
commerce during that period.

DATES: Comments and related material
must reach the Docket Management
Facility on or before August 22, 2002.
Comments sent to the Office of
Management and Budget (OMB) on
collection of information must reach
OMB on or before August 22, 2002.

ADDRESSES: To make sure that your
comments and related material are not
entered more than once in the docket,
please submit them by only one of the
following means:

(1) By mail to the Docket Management
Facility (USCG-2001-10689), U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC 20590-0001.

(2) By delivery to room PL—401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

(3) By fax to the Docket Management
Facility at 202-493-2251.

(4) Electronically through the Web
site for the Docket Management System
at
http://dms.dot.gov/.

You must also mail comments on
collection of information to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street NW., Washington, DC 20503,
ATTN: Desk Officer, U.S. Coast Guard.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
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documents mentioned in this preamble
as being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room PL—401 on the Plaza level of the
Nassif Building, 400 Seventh Street
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet at http:/
/dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
LTJG Marcus A. Lines, U.S. Coast Guard
(G-MMP), at 202-267-6854. If you have
questions on viewing or submitting
material to the docket, call Dorothy
Beard, Chief, Dockets, Department of
Transportation, at 202—366-5149.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking. This proposed rule
would extend the effective period of the
temporary final rule entitled
“Temporary Requirements for
Notification of Arrival in U.S. Ports”
that was published in the Federal
Register on October 4, 2001 (66 FR
50565) and amended on November, 19,
2001 (66 FR 57877), on January 18, 2002
(67 FR 2571), and on May 30, 2002 (67
FR 3782). Comments and related
materials addressing the extension of
the effective period of the temporary
rule should include your name and
address, identify the docket number for
this rulemaking (USCG-2001-10689),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. You may submit your
comments and material by mail, hand
delivery, fax, or electronic means to the
Docket Management Facility at the
address under ADDRESSES; please submit
your comments and material by only
one means. If you submit them by mail
or hand delivery, submit them in an
unbound format, no larger than 81/2 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all

comments and materials received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. You may submit a request for
one to the Docket Management Facility
at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Regulatory History

On October 4, 2001, we published a
temporary final rule entitled
“Temporary Requirements for
Notification of Arrival in U.S. Ports” in
the Federal Register (66 FR 50565).
Subsequently, we published two
corrections in the Federal Register
[November 19, 2001 (66 FR 57877)] and
[January 18, 2002 (67 FR 2571)]. On May
30, 2002, we extended the effective
period of the temporary rule through
September 30, 2002 (67 FR 37682).

Background and Purpose

We published a related notice of
proposed rulemaking (NPRM) to make
permanent changes to the notice of
arrival requirements [’Notification of
Arrival in U.S. Ports” June 19, 2002 (67
FR 41659)]. We expected the extension
of the temporary rule through
September 30, 2002, would have
provided us enough time to complete
the permanent changes to the notice of
arrival requirements. Now, however, we
propose to further extend the effective
period of the temporary rule until
March 31, 2003, to ensure sufficient
time to complete the changes.
Continuing the temporary rule in effect
while the permanent rulemaking is in
progress will help to ensure the security
of our ports and the uninterrupted flow
of maritime commerce during that
period.

Regulatory Evaluation

This proposal is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory

Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not “significant”” under
the regulatory policies and procedures
of the Department of Transportation
(DOT)[February 26, 1979 (44 FR 11040)].

As discussed in the preamble, the
Coast Guard has temporarily changed
the notice of arrival (NOA) regulations
and proposes to extend the effective
period of those requirements until
March 31, 2003. When assessing the
impact of the temporary requirements,
we estimated that providing the Coast
Guard with the additional information
about passengers, crew, and cargo will
impose minimal burden on vessels
already complying with the notification
requirements of 33 CFR part 160,
subpart C. As explained below, the total
cost to extend the effective period of the
temporary rule should not exceed
$377,324:

Cost and Burden. Coast Guard data on
Notification of Arrival information for
1998 and 1999 were used to estimate the
maximum populations that would be
affected by this proposal. Table 1
categorizes the affected vessel
population into four sub-populations.
They are:

¢ “Non-AMVER/Non-Great Lakes
Vessels”’—vessels already required to
comply with NOA regulations;

* “AMVER”—vessels complying with
the Automated Mutual Assistance
Vessel Rescue system and that were
exempt from NOA requirements prior to
the temporary rule;

* “Great Lakes Vessels”—vessels
greater than 300 gross tons, on Great
Lakes routes, that were exempt from
NOA requirements prior to the
temporary rule; and

* “Vessels on Scheduled Routes”—
vessels operating upon a route that is
described in a schedule that is
submitted to the Captain of the Port for
each port or place of destination listed
in the schedule. The table also sets out
the number of vessels and their total
number of U.S. port calls (arrivals) for
each vessel sub-population.

TABLE 1.—NUMBER OF VESSELS AND U.S. PORT CALLS FOR 1998 AND 1999*

Annual aver- Monthly aver-
1998 1999 age age

Non-AMVER/Non-Great Lakes Vessels 9,795 9,538 9,667 NA
U.S. Port Calls ......cccoevviveeeiiiieeiiiieens 63,090 63,482 63,286 5,274
AMVER Vessels .......... 625 609 617 NA
U.S. Port Calls ...... 4,027 4,052 4,040 337
Great Lakes Vessels ... 83 82 83 NA
U.S. POTt CallS ..veeeiiiiieiiiie ettt e e snae e e nnnaeeanes 840 786 813 68
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TABLE 1.—NUMBER OF VESSELS AND U.S. PORT CALLS FOR 1998 AND 1999*—Continued

Annual aver- Monthly aver-

1998 1999 age age
TOtalS VESSEIS ..o 10,503 10,229 10,367 NA
U.S. POrt CallS ...t 67,957 68,320 68,139 5,679

*These estimates include vessels on scheduled routes that will experience about the same costs as the other vessels in this population.

Vessels less than 300 gross tons
making ports of call in the Seventh
Coast Guard District have to file NOA
reports with the COTP. This proposal
would maintain the requirement, and
the estimate of the vessels and port calls
presented in Table 1 accounted for this
special group.

Before the temporary final rule,
vessels had to file multiple NOA reports
if they were visiting multiple U.S. ports
on the same voyage. Under the
temporary rule, vessels making calls to
multiple U.S. ports do not have to file
multiple NOA reports; rather, the
temporary rule allows a single report
listing all destinations in the United
States along with estimated arrival dates
for each port. The Coast Guard did not
collect or maintain information on the
number of vessels that made multiple
U.S. port calls under separate NOA
reports to estimate the number of

consolidated reports under the
temporary rule. The totals above,
therefore, represent a conservative
estimate, a “worst-case scenario,” of the
numbers of vessels and NOA reports
that would be affected by this proposal.
Finally, vessels that make scheduled
trips outside of their COTP zones would
no longer be exempt from reporting
requirements. We do not know how
many of these vessels and port calls
exist, though we know they are
included in the population of non-
AMVER/non-Great Lakes vessels. For
the purposes of analysis, these vessels
and port calls are included in the non-
AMVER/non-Great Lakes population.

Cost of the Temporary Rule

Minimal burden would be imposed
on vessels whose applicability to the
NOA reporting requirements was
upheld by the temporary rule. The

cargo, crew, and passenger information
these vessels provide to the Coast Guard
is already collected on a form submitted
to the Immigration and Naturalization
Services (INS) (INS form I-418). We
assumed 10 minutes (0.167 hours)
would be spent retrieving and
transmitting the cargo, crew, and
passenger information. We assumed that
there would be a $2 transmittal fee (fax,
email, telephone, etc.) to provide this
information to the Coast Guard. We
assumed that clerical labor would
complete these tasks at a cost of $31.00
per hour (loaded labor rate, 2001). Based
on 1998 and 1999 data, we estimated
31,644 port calls would be made over
this extension period (6 months-until
March 31, 2003). The summary of unit
costs and total rulemaking costs for non-
AMVER/non-Great Lakes vessels is
presented in Table 2.

TABLE 2.—TOTAL RULEMAKING COSTS FOR NON-AMVER/NON-GREAT LAKES VESSELS

[October 2002—March 2003]*

. Total rule-
Labor hours Cost per infor- :
. Labor hours : Cost per labor : making cost
Port calls during temporary rule during tem- mation trans- )
per port call porary rule hour mittal for thseeslesz ves
BLB44 o e 0.167 5,274 $31.00 $2.00 $226,782

Detail may not calculate to total due to independent rounding.
*These estimates include vessels on scheduled routes that will experience about the same costs as the other vessels in this population.

Vessels that were exempt from NOA
requirements before the original
effective period of the temporary rule
would, as a result of this proposal,
continue to provide the Coast Guard
with NOA reports in addition to
providing the cargo, crew, and
passenger information until March 31,
2003. These vessels (AMVER and
vessels that transit only the Great Lakes)
would incur cost by extending the
effective period of the temporary rule
that requires them to submit an NOA
report. Based on the OMB-approved

Collection of Information for NOA
(OMB-2115-0557), we estimated that it
would take 10 minutes (0.167 hours) to
complete the report, plus an additional
5 minutes (0.083 hours) for the general
description of the cargo. We assumed
that clerical labor would complete the
report at a cost of $31.00 per hour.
Additionally, these vessels would need
to develop and submit the cargo, crew,
and passenger information. Based on
information from the INS (OMB-1115—
0083), it will require 60 minutes (1.000
hour) to complete both lists, for a total

of 75 minutes (1.250 hours) for the
entire submission (NOA report, cargo
description, crew and passenger
information). There would be a $2
transmittal fee to provide the
information to the Coast Guard. Based
on 1998 and 1999 data, we estimated
that 2,427 port calls would be made
over the time period of this rulemaking.
The summary of unit costs and total
rulemaking costs for AMVER/Great
Lakes vessels is presented in Table 3.
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TABLE 3.—TOTAL RULEMAKING COSTS FOR AMVER/GREAT LAKES VESSELS
[October 2002—March 2003]
: Total rule-
Labor hours Cost per infor- :
: Labor hours : Cost per labor : making cost
Port calls during temporary rule per port call (E)Lérrlg%treurg hour matlr%ﬂtgfans- for these ves-
sels
2827 o 1.250 3,033 $31.00 $2.00 $98,870

Detail may not calculate to total due to independent rounding.

Finally, all vessels affected would
continue to communicate with the
National Vessel Movement Center
(NVMC) upon departure from a U.S.
port when their next port of call is also
a U.S. port. Vessels are to phone or fax
the date of departure to the NVMC along
with the name of the port just departed.

The NVMC will transmit this
information to the COTP in the next
port of call. We assumed that reporting
this would require 1 minute (0.017
hours) per departure and that clerical

labor ($31.00 per hour) would make the

call or send the fax. We assumed the
transmittal fee would be $1.00 per call/

fax. There will be an estimated 34,071
departures over the 6-month extension
period of the temporary rule (until
March 31, 2003). The cost and burden
for notifying NVMC of the date of
departure and last port of call is
presented in Table 4.

TABLE 4.—TOTAL RULEMAKING COSTS FOR PROVIDING NVMC WITH DATE OF DEPARTURE AND LAST PORT OF CALL

INFORMATION
[October 2002—March 2003]
. Total rule-
Labor hours Cost per infor- :
. Labor hours A Cost per labor : making cost
Port departures during temporary rule during tem- mation trans- )
per port call porary rule hour mittal for th;;i ves
BA,07L o 0.017 568 $31.00 $1.00 $51,672
Detail may not calculate to total due to independent rounding.
The total cost and burden of the rule
is presented in Table 5.
TABLE 5.—TOTAL RULEMAKING COST FOR ALL AFFECTED VESSELS
[October 2002—March 2003]*
Arrivals/depar- Cost per ar- E\L/l;?/?jre] pai';u?,re' Total rule- Total rule-
tures rival/departure (hoSrs) making cost | making burden
Arr. Non-AMVER/NoN-Great Lakes .........cccocvevevvnieeneneene. 31,644 $7.17 0.167 $226,782 5,274
Arr. AMVER/Great LaKes ........ccccovveeeninieninieneseee e 2,427 40.75 1.250 98,870 3,033
Dep. all VESSEIS ..c.veeiiiieieeieeee e 34,071 1.52 0.017 51,672 568
TOAIS oo 68,142 | .o | e $377,324 8,875

Detail may not calculate to total due to independent rounding. ] o )
*These estimates include vessels on scheduled routes that will experience about the same costs as the other vessels in this population.

Need for the Temporary Rule

This proposal would ensure the
timely receipt of advance information
about vessels, cargo, and people
entering U.S. ports and would help
minimize disruption to commerce. The
additional information required by this
proposal would increase security and
provide protection for the nation’s ports
and waterways. There would be some
savings from the consolidated NOA
submission for two or more consecutive
arrivals at U.S. ports.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered

whether this proposal would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposal would
not have a significant economic impact
on a substantial number of small
entities. If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity

and that this proposal will have a
significant economic impact on it,
please submit a comment to the Docket
Management Facility at the address
under ADDRESSES. In your comment,
explain why you think it qualifies and
how and to what degree this proposal
would economically affect it.

Assistance for Small Entities

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
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Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This proposal would extend the
effective period of an existing collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). As defined in 5 CFR 1320.3(c),
“collection of information” comprises
reporting, recordkeeping, monitoring,
posting, labeling, and other, similar
actions. The title and description of the
information collection, a description of
those who would be required to collect
the information, and an estimate of the
total annual burden follow. The
estimate covers the time for reviewing
instructions, searching existing sources
of data, gathering and maintaining the
data needed, and completing and
reviewing the collection.

Title: Advance Notice of Vessel
Arrival and Departure.

OMB Control Number: 2115-0557.

Summary of the Collection of
Information: The Coast Guard requires
pre-arrival messages from any vessel
entering a port or place in the United
States. This proposal would extend the
effective period of the temporary notice
of arrival requirements to March 31,
2003.

Need for Information: To ensure port
safety and security and to ensure the
uninterrupted flow of commerce, the
Coast Guard proposes to extend the
effective period of the temporary notice
of arrival requirements.

Proposed Use of Information:
Extending the NOA information
reported would enable the control of
vessel traffic, the development of
contingency plans, and the enforcement
of regulations.

Description of the Respondents: The
respondents are owners, agents, masters,
operators, or persons in charge of
vessels bound for or departing from U.S.
ports.

Number of Respondents: The existing
OMB-approved collection number of
respondents is 10,367. Extending the
temporary rule would not increase the
total number of respondents.

Frequency of Response: The existing
OMB-approved collection annual
number of responses is 136,278.
Extending the temporary rule would not
increase the total number of responses.

Burden of Response: The existing
OMB-approved collection burden of
response is 15 minutes (0.250 hours).

Extending the temporary rule would not
increase the burden.

Estimate of Total Annual Burden: The
existing OMB-approved collection total
annual burden is 39,037 hours.
Extending the temporary rule would not
increase the total annual burden.

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we submitted a copy of this
proposal to the Office of Management
and Budget (OMB) for its review of the
collection of information. Due to the
circumstances surrounding this
temporary rule, we asked for
“‘emergency processing” of our request.
We received OMB approval for the
collection of information on September
26, 2001. It is valid until September 30,
2002, and we are requesting it be
extended until March 31, 2003.

We ask for public comment on the
collection of information to help us
determine how useful the information
is; whether it can help us perform our
functions better; whether it is readily
available elsewhere; how accurate our
estimate of the burden of collection is;
how valid our methods for determining
burden are; how we can improve the
quality, usefulness, and clarity of the
information; and how we can minimize
the burden of collection.

If you submit comments on the
collection of information, submit them
both to OMB and to the Docket
Management Facility where indicated
under ADDRESSES, by the date under
DATES.

You need not respond to a collection
of information unless it displays a
currently valid control number from
OMB.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, the

effects of this rule are discussed
elsewhere in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how this rule might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
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Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that under figure
2-1, paragraph (34)(a), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. This
proposed rule would extend the
effective period of the changes to the
requirements established in the
notification of arrival regulations. They
are procedural in nature and therefore
are categorically excluded. A
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 160

Administrative practice and
procedure; Harbors; Hazardous
materials transportation; Marine safety;
Navigation (water); Reporting and
recordkeeping requirements; Vessels;
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 160 as follows:

PART 160—PORTS AND WATERWAYS
SAFETY—GENERAL

Subpart C—Notifications of Arrival,
Departures, Hazardous Conditions,
and Certain Dangerous Cargoes

1. The authority citation for part 160
continues to read as follows:

Authority: 33 U.S.C. 1223, 1226, 1231; 49
CFR 1.46.

§160.201 [Amended]

2.1In §160.201, paragraphs (c) and (d),
which were suspended at 66 FR 50565,
October 4, 2001, from October 4, 2001,
until June 15, 2002, and further
suspended at 67 FR 37682, May 30,
2002, until September 30, 2002, will
continue to be suspended through
March 31, 2003; and paragraphs (e) and
(f), added at 66 FR 50565, October 4,
2001, effective October 4, 2001, until
June 15, 2002, extended in effect at 67
FR 37682, May 30, 2002, until
September 30, 2002, and paragraph (g),
added at 66 FR 50565, October 4, 2001,
effective October 4, 2001, until June 15,
2002, amended by 66 FR 57877,
November 19, 2001, extended in effect
at 67 FR 37682, May 30, 2002, until
September 30, 2002, are extended in
effect through March 31, 2003.

§160.203 [Amended]

3.In §160.203, the definition of
“certain dangerous cargo,” which was
suspended at 66 FR 50565, October 4,
2001, from October 4, 2001, until June
15, 2002, and further suspended at 67
FR 37682, May 30, 2002, until
September 30, 2002, will continue to be
suspended through March 31, 2003; and
the definitions for “certain dangerous
cargo”’, ‘“‘crewmember”, “‘nationality”,
and “persons in addition to
crewmembers”” which were added at 66
FR 50565, October 4, 2001, effective
October 4, 2001, until June 15, 2002,
extended in effect at 67 FR 37682, May
30, 2002, until September 30, 2002, are
extended in effect through March 31,
2003.

§160.T204 [Amended]

4. Section 160.T204, which was
added at 66 FR 50565, October 4, 2001,
effective October 4, 2001, until June 15,
2002, extended in effect at 67 FR 37682,
May 30, 2002, until September 30, 2002,
is extended in effect though March 31,
2003.

§160.207 [Amended]

5. Section 160.207, which was
suspended at 66 FR 50565, October 4,
2001, from October 4, 2001, until June
15, 2002, and further suspended at 67
FR 37682, May 30, 2002, until
September 30, 2002, will continue to be
suspended through March 31, 2003.

§160.T208 [Amended]

6. Section 160.T208, which was
added at 66 FR 50565, October 4, 2001,
effective October 4, 2001, until June 15,
2002, and amended by 66 FR 57877,
November 19, 2001, and by 67 FR 2571,
January 18, 2002, and extended in effect
at 67 FR 37682, May 30, 2002, until
September 30, 2002, is extended in
effect though March 31, 2003.

§160.211 [Amended]

7. Section 160.211, which was
suspended at 66 FR 50565, October 4,
2001, from October 4, 2001, until June
15, 2002, and further suspended at 67
FR 37682, May 30, 2002, until
September 30, 2002, will continue to be
suspended through March 31, 2003.

8§160.T212 [Amended]

8. Section 160.T212, which was
added at 66 FR 50565, October 4, 2001,
effective October 4, 2001, until June 15,
2002, amended by 66 FR 57877,
November 19, 2001, and extended in
effect at 67 FR 37682, May 30, 2002,
until September 30, 2002, is extended in
effect though March 31, 2003.

§160.213 [Amended]

9. Section 160.213, which was
suspended at 66 FR 50565, October 4,
2001, from October 4, 2001, until June
15, 2002, and further suspended at 67
FR 37682, May 30, 2002, until
September 30, 2002, will continue to be
suspended through March 31, 2003.

§160.T214 [Amended]

10. Section 160.T214, which was
added at 66 FR 50565, October 4, 2001,
effective October 4, 2001, until June 15,
2002, amended by 66 FR 57877,
November 19, 2001, and extended in
effect at 67 FR 37682, May 30, 2002,
until September 30, 2002, is extended in
effect though March 31, 2003.

Dated: July 18, 2002.

Joseph J. Angelo,
Acting Assistant Commandant for Marine

Safety, Security, and Environmental
Protection.

[FR Doc. 02-18596 Filed 7-18-02; 3:59 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AK38

Enrollment—Provision of Hospital and
Outpatient Care to Veterans

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: VA’s medical regulations
captioned “Enrollment—Provision of
Hospital and Outpatient Care to
Veterans”” implement a national
enrollment system to manage the
delivery of inpatient hospital care and
outpatient medical care. Veterans
currently are eligible to be enrolled
based on seven priority categories. We
would add veterans awarded the Purple
Heart to priority category 3 to
implement new statutory requirements.
We would delete the copayment
provisions from priority category 4 to
clarify statutory requirements. We
propose to divide priority category 7
into two new priority categories (7 and
8) to implement new statutory
requirements. We would use the current
subpriorities for category 7 for these
new categories. We propose to state
principles for placing veterans in
enrollment categories to help ensure
clarity and fairness in making priority
category determinations. Finally, we
would change the VA officials who can
make enrollment decisions and provide
an additional address for sending a
request for voluntary disenrollment.
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DATES: Comments must be received on
or before August 22, 2002.

ADDRESSES: Mail or hand-deliver
written comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Ave., NW., Room 1154,
Washington, DC 20420; or fax comments
to (202) 273-9289; or e-mail comments
to OGCRegulations@mail.va.gov.
Comments should indicate that they are
submitted in response to ‘“RIN 2900-
AK38.” All comments received will be
available for public inspection in the
Office of Regulations Management,
Room 1158, between the hours of 8 a.m.
and 4:30 p.m., Monday through Friday
(except holidays).

FOR FURTHER INFORMATION CONTACT:
Amy Hertz, Office of Policy and
Planning (105D), at (202) 273—8934 or
Roscoe Butler, Chief Policy &
Operations, Health Administration
Service (10C3), at (202) 273—8302. These
individuals are in the Veterans Health
Administration of the Department of
Veterans Affairs, and are located at 810
Vermont Avenue, NW, Washington, DC
20420.

SUPPLEMENTARY INFORMATION: Pursuant
to the mandate of the Veterans’ Health
Care Eligibility Reform Act of 1996, VA
established a national enrollment
system to manage the delivery of
inpatient hospital care and outpatient
medical care (38 CFR 17.36). Starting
October 1, 1998, most veterans were
required to be enrolled in the VA health
care system as a condition for receiving
VA hospital and outpatient care, and the
Secretary was required to make annual
determinations as to which categories of
veterans are eligible to enroll in the VA
health care system.

Currently, VA’s enrollment
regulations at 38 CFR 17.36 provide that
veterans are eligible to be enrolled based
on the following categories of priority:

(1) Veterans with a singular or
combined rating of 50 percent or greater
based on one or more service-connected
disabilities or unemployability.

(2) Veterans with a singular or
combined rating of 30 percent or 40
percent based on one or more service-
connected disabilities.

(3) Veterans who are former prisoners
of war; veterans with a singular or
combined rating of 10 percent or 20
percent based on one or more service-
connected disabilities; veterans who
were discharged or released from active
military service for a disability incurred
or aggravated in the line of duty;
veterans who receive disability
compensation under 38 U.S.C. 1151;
veterans whose entitlement to disability
compensation is suspended pursuant to

38 U.S.C. 1151, but only to the extent
that such veterans’ continuing eligibility
for hospital and outpatient care is
provided for in the judgment or
settlement described in 38 U.S.C. 1151;
veterans whose entitlement to disability
compensation is suspended because of
the receipt of military retired pay; and
veterans receiving compensation at the
10 percent rating level based on
multiple noncompensable service-
connected disabilities that clearly
interfere with normal employability.

(4) Veterans who receive increased
pension based on their need for regular
aid and attendance or by reason of being
permanently housebound and other
veterans who are determined to be
catastrophically disabled by the Chief of
Staff (or equivalent clinical official) at
the VA facility where they were
examined; except that a veteran who is
catastrophically disabled and who must
agree under 38 U.S.C. 1710 to pay to the
United States a copayment as condition
of receiving VA care, must agree to pay
to the United States the applicable
copayment to be enrolled in priority
category 4.

(5) Veterans not covered by
paragraphs (1) through (4) of this section
who are determined to be unable to
defray the expenses of necessary care
under 38 U.S.C. 1722(a).

(6) Veterans of the Mexican border
period or of World War [; veterans
solely seeking care for a disorder
associated with exposure to a toxic
substance or radiation, for a disorder
associated with service in the Southwest
Asia theater of operations during the
Gulf War, or for any illness associated
with service in combat in a war after the
Gulf War or during a period of hostility
after November 11, 1998, as provided
and limited in 38 U.S.C. 1710(e); and
veterans with 0 percent service-
connected disabilities who are
nevertheless compensated, including
veterans receiving compensation for
inactive tuberculosis.

(7) Veterans who agree to pay to the
United States the applicable copayment
determined under 38 U.S.C. 1710(f) and
1710(g). This category is further
prioritized into the following
subcategories:

(i) Noncompensable zero percent
service-connected veterans; and

(ii) All other priority category 7
veterans.

Priority Category 3—Purple Heart

The Veteran’s Millennium Health
Care and Benefits Act amended the
priority categories to include veterans
awarded the Purple Heart in priority
category 3. Accordingly, we will change

the regulations to implement this
statutory change.

Priority Category 4—Catastrophically
Disabled Veterans

As noted above, the regulations
exclude from priority category 4 those
catastrophically disabled veterans who
were required under 38 U.S.C. 1710 to
agree to pay to the United States a
copayment as a condition of receiving
care and who had not made such an
agreement. The statutory provision
establishing the enrollment priority (38
U.S.C. 1705) included catastrophically
disabled veterans without regard to
copayment requirements. Accordingly,
we would delete the copayment
provisions from priority category 4.
However, as a condition of receiving
care, the provisions of 38 U.S.C. 1710
require certain catastrophically disabled
veterans to agree to make copayments.
Accordingly, § 17.36(a)(2) would be
clarified to reflect that to be eligible for
the medical benefits package a veteran
must agree to make copayments if
required by law to do so.

Priority Categories 7 and 8

This document would replace priority
category 7 with two new priority
categories (7 and 8) and use the current
subpriorities for category 7 for these
new categories as follows:

(7) Veterans who agree to pay to the
United States the applicable copayment
determined under 38 U.S.C. 1710(f) and
1710(g) if their income for the previous
calendar year constitutes “low income”
under the geographical income limits
published by the U.S. Department of
Housing and Urban Development for the
fiscal year that ended on September 30
of the previous calendar year. For
purposes of this paragraph, VA will
determine the income of veterans (to
include the income of their spouses and
dependents) using the rules in §§ 3.271,
3.272,3.273, and 3.276; and 38 U.S.C.
1521. After determining the veterans’
income and the number of persons in
the veterans’ family (including only the
spouse and dependent children), VA
will compare their income with the
current applicable “low-income”
income limit for the public housing and
section 8 programs in their area that the
U.S. Department of Housing and Urban
Development publishes pursuant to 42
U.S.C. 1437a(b)(2). If the veteran’s
income is below the applicable “low-
income” income limit for the area in
which the veteran resides, the veteran
will be considered to have “low
income” for purposes of this paragraph.
To avoid a hardship to a veteran, VA
may use the projected income for the
current year of the veteran, spouse, and
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dependent children if the projected
income is below the “low income”
income limit referenced above.

This category is further prioritized
into the following subcategories:

(i) Noncompensable zero percent
service-connected veterans; and

(ii) All other priority category 7
veterans.

(8) Veterans not included in priority
category 4 or 7, who are eligible for care
only if they agree to pay to the United
States the applicable copayment
determined under 38 U.S.C. 1710(f) and
1710(g). This category is further
prioritized into the following
subcategories:

(i) Noncompensable zero percent
service-connected veterans; and

(ii) All other priority category 8
veterans.

The new priority category 7 is
required to implement section 202(a) of
Public Law 107-135 that establishes a
new priority category 7 which reads:
“Veterans described in section
1710(a)(3) of this title who are eligible
for treatment as a low-income family
under section 3(b) of the United States
Housing Act of 1937 (42 U.S.C.
1437a(b)) for the area in which such
veterans reside, regardless of whether
such veterans are treated as single
person families under paragraph (3)(A)
of such section 3(b) or as families under
paragraph (3)(B) of such section 3(b).”
We have interpreted this provision to
require that VA just use the income
limits established by the Department of
Housing and Urban Development to
determine whether veterans are in
priority category 7. To interpret this
provision to require VA or HUD to
determine veterans’ income under the
HUD methodology would result in
many veterans having two different
incomes for purposes of enrollment in
the VA healthcare system: One based on
the HUD methodology and the other
based on VA’s methodology. This
interpretation is not supported by the
legislative history of this provision and
would be unreasonable, unsound, and
unworkable. Instead, we propose using
the same methodology used to
determine income as used in
determining whether veterans are
unable to defray the cost of necessary
care under 38 U.S.C. 1722. This requires
using prior year income unless VA
determines that using projected current
year income would avoid a hardship to
the veteran.

The description of the new priority
category 8 restates a provision in section
202(a) of Public Law 107-135. To be
eligible for enrollment in priority
category 8, veterans must agree to pay
the applicable copayment, but they need

not provide VA with income and asset
information.

We propose to sub-prioritize new
categories 7 and 8 in the same manner
as the current category 7, i.e., on the
basis of whether the veterans have
service-connected (noncompensable)
disabilities. We continue to believe that
veterans with a service-connected
disability should have a higher priority
than those without a service-connected
disability.

Consistent with this expansion of
priority categories, we propose to
amend the enrollment application
provisions of § 17.36(d)(1). Thus,
applicants for placement in new priority
category 8 would not be required to
complete section II of VA Form 10—
10EZ; however, applicants for new
priority category 7 would be required to
complete the entire form except for
section IIE (i.e., information concerning
a veteran’s net worth). In our opinion,
this is necessary to be consistent with
our methodology for determining
income in the same manner as currently
used for applicants for placement in
priority category 5, except that
information concerning a veteran’s net
worth is not needed for applicants for
new priority category 7.

Principles for Placement in Enrollment
Categories

We propose to establish the following
principles for placement of veterans in
priority categories:

» Veterans will be placed in priority
categories whether or not the veterans in
that category are eligible to be enrolled.

» A veteran will be placed in the
highest priority category or categories
for which the veteran qualifies.

+ A veteran may be placed in only
one priority category, except that a
veteran placed in priority category 6
based on a specified disorder or illness
will also be placed in priority category
7 or 8 (if the veteran has previously
agreed to pay the applicable copayment)
for all matters not covered by priority
category 6.

+ A veteran who had been enrolled
based on inclusion in priority category
5 and became no longer eligible for
inclusion in that priority category due to
failure to submit to VA a current VA
Form 10-10EZ will be changed
automatically to enrollment based on
inclusion in priority category 6 or 8, as
applicable, (or more than one of these
categories if the previous principle
applies), and be considered
continuously enrolled. To meet the
criteria for priority category 5, a veteran
must submit to VA required financial
information in a current VA Form 10—
10EZ. To be current, after VA has sent

a form 10-10EZ to the veteran at the
veteran’s last known address, the
veteran must return the completed form
(including signature) to the address on
the return envelope within 60 days from
the date VA sent the form to the veteran.

» Veterans will be disenrolled, and
reenrolled, in the order of the priority
categories listed with veterans in
priority category 1 being the last to be
disenrolled and the first to be
reenrolled. Similarly, within priority
categories 7 and 8, veterans will be
disenrolled, and reenrolled, in the order
of the priority subcategories listed with
veterans in subcategory (i) being the last
to be disenrolled and first to be
reenrolled.

The first principle clarifies that VA
will place veterans in the priority
category in which they belong even if
the Secretary has announced that VA
will not enroll veterans in that category
under § 17.36(c). This will permit
veterans to dispute that placement and
may facilitate veterans in this category
obtaining VA care if the Secretary later
decides to enroll veterans in that
category. The second and fifth
principles are consistent with 38 U.S.C.
1705(a) which requires VA to give
priority to the categories in the order
listed. The third principle is required by
38 U.S.C. 1710(a)(2)(F) and (e) which
limits the eligibility for care given to
certain veterans placed in priority
category 6. We are proposing the fourth
principle to facilitate the transfer of
veterans from category 5 to category 6 or
8 without disenrollment. The current
regulations state that to remain in
priority category 5, veterans are required
yearly to submit information to VA
establishing financial eligibility for such
priority category. The regulations
contained provisions for disenrolling
veterans who had been in priority
category 5 but who had failed to submit
information establishing that they
should remain in priority category 5.
Disenrollment of such veterans could,
during periods when VA must limit
enrollments and re-enrollments, result
in the loss of eligibility for VA care
altogether. This was never intended for
veterans who had previously signed a
form 10-10EZ and thus agreed to pay
applicable copayments. Accordingly,
this document proposes to change the
rule to provide that a veteran no longer
eligible for priority category 5 would be
automatically changed to enrollment
based on inclusion in priority category
6, or 8, and be deemed as continuously
enrolled if the enrollment decision
allows for such priority categories to
remain enrolled.
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Decisionmaking Officials

To reflect a title change, we would
change ‘“‘Chief Network Officer” to
“Deputy Under Secretary for Health for
Operations and Management.” Further,
we would add “Chief, Health
Administration Service or equivalent
official at a VA medical facility, or
Director, Health Eligibility Center” to
the list of VA officials who can make
decisions regarding the enrollment of
individual veterans. In our opinion, this
is necessary to give VA greater
flexibility in administering the
enrollment process. We would not
change the regulation that provides that
the Secretary will make the
determination regarding which priority
categories of veterans are eligible to be
enrolled.

Miscellaneous

An address is proposed to be added
for veterans to send a request for
voluntary disenrollment. Finally, we
would remove a nonsubstantive,
unnecessary bracketed phrase from
paragraph 17.36(f).

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential
effect on State, local, or tribal
governments.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866. Executive
Order 12866 provides that a proposed
rule “in most cases should include a
comment period of not less than 60
days.” This proposal provides for a 30-
day comment period. This is necessary
to allow for a final rule to be established
in time to allow the VA Secretary to
have as many options as possible
concerning the provision of health care
services to veterans in fiscal year 2003.

Regulatory Flexibility Act

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory

Flexibility Act (RFA), 5 U.S.C. 601-612.
This amendment would not directly
affect any small entities. Only
individuals could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance numbers for the programs
affected by this document are 64.005,
64.007, 64.008, 64.009, 64.010, 64.011,
64.012, 64.013, 64.014, 64.015, 64.016,
64.018, 64.019, 64.022, and 64.025.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs-health, Grant
programs-veterans, Health care, Health
facilities, Health professions, Health
records, Homeless, Medical and dental
schools, Medical devices, Medical
research, Mental health programs,
Nursing homes, Philippines, Reporting
and recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

Approved: May 15, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 17 is proposed to
be amended as set forth below:

PART 17—MEDICAL

1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, unless
otherwise noted.

2. Section 17.36 is amended by:

A. Removing “Chief Network Officer”
wherever it appears and adding, in its
place, “Deputy Under Secretary for
Health for Operations and Management
or Chief, Health Administration Service
or equivalent official at a VA medical
facility, or Director, Health Eligibility
Center”.

B. Revising paragraphs (a)(2), (b)(4),
and (b)(7).

C. In paragraph (b)(3), removing
“prisoners of war;” and adding, in its
place, “prisoners of war; veterans
awarded the Purple Heart;”

D. Adding a new paragraph (b)(8).

E. Revising paragraph (d)(1); and
redesignating paragraphs (d)(3) through
(d)(5) as paragraphs (d)(4) through
(d)(6), respectively.

F. Adding a new paragraph (d)(3).

G. Revising newly redesignated
paragraphs (d)(5) introductory text; and
(d)(5)().

H. Removing ‘“Note to Paragraph
(d)(1)”.

I. In newly redesignated paragraph
(d)(5)(iii), removing “priority category
5;” and adding, in its place, “priority
category 5 or priority category 7;”.

J. In paragraph (f), removing “[insert
actual photocopy of VA Form 10—
10EZ]”.

K. Revising the authority at the end of
the section. The revisions and additions
read as follows:

§17.36 Enrollment—provision of hospital
and outpatient care to veterans.

(a) * x %

(2) Except as provided in paragraph
(a)(3) of this section, a veteran enrolled
under this section and who, if required
by law to do so, has agreed to make any
applicable copayment is eligible for VA
hospital and outpatient care as provided
in the “medical benefits package” set
forth in §17.38.

* * * * *

(b) L

(4) Veterans who receive increased
pension based on their need for regular
aid and attendance or by reason of being
permanently housebound and other
veterans who are determined to be
catastrophically disabled by the Chief of
Staff (or equivalent clinical official) at
the VA facility where they were
examined.

(7) Veterans who agree to pay to the
United States the applicable copayment
determined under 38 U.S.C. 1710(f) and
1710(g) if their income for the previous
year constitutes “low income” under
the geographical income limits
established by the U.S. Department of
Housing and Urban Development for the
fiscal year that ended on September 30
of the previous calendar year. For
purposes of this paragraph, VA will
determine the income of veterans (to
include the income of their spouses and
dependents) using the rules in §§ 3.271,
3.272, 3.273, and 3.276 of this chapter.
After determining the veterans’ income
and the number of persons in the
veterans’ family (including only the
spouse and dependent children), VA
will compare their income with the
current applicable “low-income”
income limit for the public housing and
section 8 programs in their area that the
U.S. Department of Housing and Urban
Development publishes pursuant to 42
U.S.C. 1437a(b)(2). If the veteran’s
income is below the applicable “low-
income” income limits for the area in
which the veteran resides, the veteran
will be considered to have “low
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income” for purposes of this paragraph.
To avoid a hardship to a veteran, VA
may use the projected income for the
current year of the veteran, spouse, and
dependent children if the projected
income is below the “low income”
income limit referenced above. This
category is further prioritized into the
following subcategories:

(i) Noncompensable zero percent
service-connected veterans; and

(ii) All other priority category 7
veterans.

(8) Veterans not included in priority
category 4 or 7, who are eligible for care
only if they agree to pay to the United
States the applicable copayment
determined under 38 U.S.C. 1710(f) and
1710(g). This category is further
prioritized into the following
subcategories:

(i) Noncompensable zero percent
service-connected veterans; and

(ii) All other priority category 8
veterans.

* * * * *

(d) Enrollment and disenrollment
process—(1) Application for enrollment.
A veteran may apply to be enrolled in
the VA healthcare system at any time.

A veteran who wishes to be enrolled
must apply by submitting a VA Form
10-10EZ to a VA medical facility.
Veterans applying based on inclusion in
priority categories 1, 2, 3, 6, and 8 do
not need to complete section II, but
must complete the rest of the form.
Veterans applying based on inclusion in
priority category 4 because of their need
for regular aid and attendance or by
being permanently housebound need
not complete section II, but must
complete the rest of the form. Veterans
applying based on inclusion in priority
category 4 because they are
catastrophically disabled need not
complete section II, but must complete
the rest of the form, if: They agree to pay
to the United States the applicable
copayment determined under 38 U.S.C.
1710(f) and 1710(g); they are a veteran
of the Mexican border period or of
World War I or a veteran with a 0
percent service-connected disability
who is nevertheless compensated; their
catastrophic disability is a disorder
associated with exposure to a toxic
substance or radiation, or with service
in the Southwest Asia theater of
operations during the Gulf War as
provided in 38 U.S.C. 1710(e); or their
catastrophic disability is an illness
associated with service in combat in a
war after the Gulf War or during a
period of hostility after November 11,
1998, as provided in 38 U.S.C. 1710(e).
All other veterans applying based on
inclusion in priority category 4 because

they are catastrophically disabled must
complete the entire form. Veterans
applying based on inclusion in priority
category 5 must complete the entire
form. Veterans applying based on
inclusion in priority category 7 must
complete the entire form except for
section IIE. VA form 10-10EZ is set
forth in paragraph (f) of this section and

is available from VA medical facilities.
* * * * *

(3) Placement in enrollment
categories. (i) Veterans will be placed in
priority categories whether or not
veterans in that category are eligible to
be enrolled.

(ii) A veteran will be placed in the
highest priority category or categories
for which the veteran qualifies.

(iii) A veteran may be placed in only
one priority category, except that a
veteran placed in priority category 6
based on a specified disorder or illness
will also be placed in priority category
7 or priority category 8, as applicable, if
the veteran has previously agreed to pay
the applicable copayment, for all
matters not covered by priority category
6.

(iv) A veteran who had been enrolled
based on inclusion in priority category
5 and became no longer eligible for
inclusion in priority category 5 due to
failure to submit to VA a current VA
Form 10-10EZ will be changed
automatically to enrollment based on
inclusion in priority category 6 or 8 (or
more than one of these categories if the
previous principle applies), as
applicable, and be considered
continuously enrolled. To meet the
criteria for priority category 5, a veteran
must be eligible for priority category 5
based on the information submitted to
VA in a current VA Form 10-10EZ. To
be current, after VA has sent a form 10—
10EZ to the veteran at the veteran’s last
known address, the veteran must return
the completed form (including
signature) to the address on the return
envelope within 60 days from the date
VA sent the form to the veteran.

(v) Veterans will be disenrolled, and
reenrolled, in the order of the priority
categories listed with veterans in
priority category 1 being the last to be
disenrolled and the first to be
reenrolled. Similarly, within priority
categories 7 and 8, veterans will be
disenrolled, and reenrolled, in the order
of the priority subcategories listed with
veterans in subcategory (i) being the last
to be disenrolled and first to be

reenrolled.
* * * * *

(5) Disenrollment. A veteran enrolled
in the VA health care system under

paragraph (d)(2) or (d)(4) of this section
will be disenrolled only if:

(i) The veteran submits to a VA
medical center or the VA Health
Eligibility Center, 1644 Tullie Circle,
Atlanta, Georgia 30329, a signed
document stating that the veteran no

longer wishes to be enrolled; or
* * * * *

(Authority: 38 U.S.C 101, 501, 1521, 1701,
1705, 1710, 1721, 1722)

[FR Doc. 02—18573 Filed 7—22-02; 8:45 am)]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NH-047-7173b; A—1-FRL-7243-1]

Approval and Promulgation of Air
Quality Implementation Plans; New
Hampshire; VOC RACT Order and
Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve State Implementation Plan
(SIP) revisions submitted by the State of
New Hampshire. These revisions
establish requirements for sources of
volatile organic compounds (VOC). The
intended effect of this action is to
approve a VOC regulation for the New
Hampshire portion of the eastern
Massachusetts serious ozone
nonattainment area and to approve a
VOC order for Anheuser-Busch into the
New Hampshire SIP. EPA is taking this
action in accordance with the Clean Air
Act.

DATES: Written comments must be
received on or before August 22, 2002.

ADDRESSES: Comments may be mailed to
David Conroy, Unit Manager, Air
Quality Planning, Office of Ecosystem
Protection (mail code CAQ), U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100, Boston, MA
02114-2023. Copies of the State
submittal and EPA’s technical support
document are available for public
inspection during normal business
hours, by appointment at the Office of
Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, 11th floor, Boston, MA
and Air Resources Division, Department
of Environmental Services, 6 Hazen
Drive, P.O. Box 95, Concord, NH 03302—
0095.
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FOR FURTHER INFORMATION CONTACT:
Anne Arnold, (617) 918—-1047.
SUPPLEMENTARY INFORMATION: In the
Final Rules Section of this Federal
Register, EPA is approving the state’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If EPA receives no relevant adverse
comments in response to this rule, we
contemplate no further activity. If EPA
receives relevant adverse comments, we
will withdraw the direct final rule and
will address all public comments in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

For additional information, see the
direct final rule which is located in the
Rules Section of this Federal Register.

Dated: June 21, 2002.
Ira Leighton,

Acting Regional Administrator, EPA New
England.

[FR Doc. 02-18395 Filed 7-22-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL-7249-9]

Approval and Promulgation of
Implementation Plans; Louisiana;

Emission Reduction Credits Banking
in Nonattainment Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
revisions to the Louisiana State
Implementation Plan (SIP). The
revisions concern the establishment of a
means of enabling stationary sources to
identify and preserve or acquire
emission reductions for New Source

Review (NSR) offsets. The revisions
remove the requirement that emission
reduction credits (ERCs) in the bank be
set aside as a contingency measure for
the attainment demonstration.

The revisions also remove the
requirement that NSR netting be
conducted with surplus ERCs from the
bank. The revisions clarify the
requirement that ERCs be surplus to all
requirements of the Clean Air Act (the
Act) when used. The EPA proposes to
approve these revisions to satisfy the
provisions of the Act which relate to the
permitting of new and modified sources
which are located in nonattainment
areas. The EPA does not propose to
approve the revisions as an Economic
Incentive Program (EIP), nor through
this rule alone to allow the use of ERCs
for inter-precursor trading purposes or
for alternate Reasonably Available
Control Technology (RACT) compliance
purposes.

DATES: Comments must be received on
or before August 22, 2002.

ADDRESSES: Written comments should
be addressed to David Neleigh, Chief,
Air Permits Section (6PD-R), 1445 Ross
Avenue, Dallas, Texas 75202—2733.

Copies of documents relevant to this
action, including the Technical Support
Document (TSD), are available for
public inspection during normal
business hours at the following
locations. Anyone wanting to examine
these documents should make an
appointment with the appropriate office
at least two working days in advance.

Environmental Protection Agency,
Region 6, Air Planning Section (6PD-L),
1445 Ross Avenue, Dallas, Texas 75202—
2733.

Louisiana Department of
Environmental Quality, 7920
Bluebonnet Boulevard, Baton Rouge,
Louisiana 70884.

FOR FURTHER INFORMATION CONTACT:
Merrit Nicewander of EPA Region 6 Air
Permits Section at (214) 665—7519 at the
address above.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background Information

II. Summary of State Submittal
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IV. Technical Review

V. Proposed Action

VI. Request for Public Comments
VII. Administrative Requirements

I. Background Information
Why Is This Action Necessary?

The Baton Rouge area consists of the
following parishes: East Baton Rouge,
West Baton Rouge, Ascension,
Livingston, and Iberville. The Baton
Rouge area (40 CFR 81.319) was
classified as a serious ozone
nonattainment area.

We received the Louisiana rule that
we are considering in this proposed
action on December 31, 2001, as a
component of the Attainment Plan and
Transport Demonstration (hereinafter,
the Attainment Plan/Transport SIP) for
the Baton Rouge area submitted by the
LDEQ. This revision to the Attainment
Plan/Transport SIP specifies emission
reduction strategies designed to bring
the Baton Rouge area into compliance
with the ozone NAAQS. One
component of the Attainment Plan/
Transport SIP is the revised emission
reduction credit banking regulation that
has been enacted at Louisiana
Administrative Code (LAC) 33:III
Chapter 6. This action is necessary to
determine whether that revised rule is
an approvable component of the
Attainment Plan/Transport SIP.

Does the currently EPA approved SIP
contain an emission reduction credit
banking regulation?

Yes, we proposed approval (63 FR
44192) on August 18, 1998 of revisions
to the Louisiana State Implementation
Plan (SIP) for the Baton Rouge ozone
nonattainment area for revisions to the
1990 base year emission inventory, the
Post-1996 Rate-of-Progress (ROP) Plan,
its associated 1999 Motor Vehicle
Emissions Budgets (MVEBs) for the area,
Attainment Demonstration, the
Contingency Measures Plan, and the
State’s point source emissions banking
regulations. We promulgated final
approval (64 FR 35930) of the SIP
revisions, including the emission
reduction credit (ERC) banking
regulation on July 2, 1999. The
Louisiana Department of Environmental
Quality (LDEQ) ERC banking regulation
is codified as Louisiana Administrative
Code (LAC) 33:1II Chapter 6.

EPA’s July 2, 1999 approval of the
LDEQ Chapter 6 rule is summarized
below:

LDEQ CHAPTER 6.—REGULATIONS ON CONTROL OF EMISSIONS REDUCTION CREDITS BANKING

Original LDEQ date of action

EPA date of action

Section 601 Background and Purpose

Aug. 1994, LR20:874

[July 2, 1999, 64 FR 35930]
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LDEQ CHAPTER 6.—REGULATIONS ON CONTROL OF EMISSIONS REDUCTION CREDITS BANKING—Continued

Original LDEQ date of action

EPA date of action

Section 603 Applicability

Section 605 Definitions

Section 607 Stationary Point Source Reduc-
tions.

Section 613 ERC Bank Balance Sheet

Section 615 Schedule for Submitting Applica-
tions.

Section 617 Review and Approval of ERC Bank
Balance Sheets.

Section 619 Registration of Emission Reduction
Credit Certificates.

Section 621 Protection of Banked ERCs

Section 623 Withdrawal, Use, and Transfer of
Emission Reduction Credits.

Section 625 Application and Processing Fees ..

Aug. 1994, LR20:874
Aug. 1994, LR20:874 ...
Aug. 1994, LR20:877

Aug.
Aug.

1994, LR20:877
1994, LR 20:878

Aug. 1994, LR20:878

Aug. 1994, LR20:879

Aug.
Aug.

1994, LR20:679 ...
1994, LR20:880

Aug. 1994, LR20:880

[July 2, 1999, 64 FR 35930]
[July 2, 1999, 64 FR 3590]
[July 2, 1999, 64 FR 35930]

[July 2, 1999, 64 FR 35930]

[July 2, 1999, 64 FR 35930] Approves original
LDEQ rule (adopted 8/94) and subsequent
revision (adopted 07/95)

[July 2, 1999, 64 FR 35930]

[July 2, 1999, 64 FR 35930]

[July 2, 1999, 64 FR 35930]
[July 2, 1999, 64 FR 35930]

[July 2, 1999, 64 FR 35930]

We proposed approval of the LDEQ
Chapter 6 emissions banking rule as
meeting the requirements for SIP
approval under Title I Part D and
section 110 of the Act. We did not
approve the banking regulations as an
economic incentive program (EIP)
pursuant to the EPA’s Economic
Incentives Program Rules (59 FR 16690)
and section 182(g) of the Act. 64 FR
35936.

What Did Louisiana Submit as
Contingency Measures in the Post-1996
ROP Plan/Attainment Demonstration
SIP?

Louisiana identified, in both its 15%
and Post-1996 ROP Plans submittals, the
State’s point source VOC/NOx banking
regulations (LAC 33:III sections 601,
603, 605, 607, 613, 615, 617, 619, 621,
623, and 625) 2 as a three percent
contingency measure intended to meet
the requirements of sections 172(c)(9)
and 182(c)(9) of the Act. The banking
regulations were initially submitted to
the EPA for approval in the December
15, 1995, 15% ROP Plan submittal. The
EPA deferred taking action on the
regulations in the context of the 15%
ROP Plan approval until its rulemaking
action on the Post-1996 ROP Plan/
Attainment Demonstration SIP. (The
rationale for “carving out” the
contingency measures was explained in
detail in the TSD to the August 18,
1998, proposed rulemaking as well as
the TSD to the 15% ROP Plan
rulemaking.)

In the December 22, 1995, Post-1996
ROP Plan submittal, the State provided
a table of the emissions reductions that
had been banked by industry pursuant
to the regulations. The State’s
contingency measure requirement was
5.7 tons/day of VOCs (three percent
times the adjusted base year inventory
of 191.2 tons/day). The VOC reductions

“on deposit,” 13.0 tons/day, were well
in excess of the three percent
requirement.

We determined in the July 2, 1999
rulemaking that the State met the
contingency measures requirements by
having adopted and submitted the point
source banking regulations, and
demonstrated that the bank had
sufficient VOC credits “on deposit” and
available for confiscation in the event of
a missed milestone/failure to attain.
Furthermore, we determined that the
banking rules provided for expeditious
implementation of the contingency
measures consistent with the time
frames identified in the General
Preamble.

What are contingency measures?

Under section 172(c)(9) of the Act,
ozone nonattainment areas classified as
moderate or above must submit
contingency measures to be
implemented if RFP is not achieved or
if the standard is not attained by the
applicable attainment date. The
“‘General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990” (57 FR
13498, April 16, 1992) states that the
contingency measures should, at a
minimum, ensure that an appropriate
level of emissions reduction progress
continues to be made if attainment or
RFP is not achieved in a timely manner
and additional planning by the State is
needed.

In the General Preamble, the EPA
interpreted the Act to require States
with moderate and above ozone
nonattainment areas to include
sufficient contingency measures in their
November 1993 submittals so that, upon
implementation of such measures,
additional emissions reductions of up to
three percent of the emissions in the
adjusted base year inventory (or a lesser

percentage that will cure the identified
failure) would be achieved in the year
following the year in which the failure
has been identified. States must show
that their contingency measures can be
implemented with minimal further
action on their part and with no
additional rulemaking actions such as
public hearings or legislative review.

Additional contingency provisions are
included in section 182(c)(9) for serious
ozone nonattainment areas. These latter
provisions are similar to the section
172(c)(9) requirements except that the
focus in section 182 (Ozone Areas) is on
meeting emissions reductions
milestones (section 182(g)).

On What Basis Did We Approve the
LDEQ Chapter 6 Emission Reduction
Credit Banking Regulation on July 2,
1999 (64 FR 35930)7

We took final action to approve the
already-banked VOC emissions
reductions credits (totaling 5.7 tons/day)
toward meeting the three percent
contingency measure requirement
pursuant to sections 172(c)(9) and
182(c)(9) of the Act.

We determined that the point source
VOC/NOX banking regulations were
generally consistent with the Act, EPA
policy/guidance and Federal
regulations. Therefore, we took final
action to approve the State’s banking
regulations as meeting the requirements
for SIP approval under part D and
section 110 of the Act.

What Is an Economic Incentive Program
(EIP)?

An economic incentive program is a
regulatory program that achieves an air
quality objective by providing market-
based incentives or information to
emission sources. A uniform emission
reduction requirement, based for
instance on installation of a required
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emission control technology, does not
take account of variations in processes,
operations, and control costs across
sources even of the same type, such as
electric utilities, or petroleum refiners.
By providing flexibility in how sources
meet an emission reduction target, an
EIP empowers sources to find the means
that are most suitable and most cost-
effective for their particular
circumstances.

EIPs can be either mandatory
(required by the CAA) or discretionary
(a program chosen by a state or tribe).

What Is the Section 182 Requirement for
an EIP?

Under section 182(g)(3), if a State fails
to submit a milestone compliance
demonstration for any serious or severe
area as required by section 182(g)(2), the
State must choose from three options: to
bump up to the next higher
classification, to implement additional
measures (beyond those in the
contingency plan which will already be
triggered and implemented) to achieve
the next milestone, or to adopt an
economic incentive program (as
described in section 182(g)(4)). Under
section 182(g)(5), if a State fails to
submit a compliance demonstration for
any extreme area as required by section
182(g)(2), or if the area has not met an
applicable milestone as required by
section 182(g)(1), the State must submit
a plan revision to implement an
economic incentive program (as
described in section 182(g)(4)) within 9
months of such failure.

A mandatory EIP was not, and still is
not, required for the Baton Rouge
serious ozone nonattainment area. We
encourage the adoption of discretionary
EIPs by States where appropriate, as
allowed for in the Act (section
110(a)(2)(A)), as a means of stimulating
the adoption of incentive-based,
innovative programs that will assist
States in meeting air quality
management goals. As explained below
(under ‘“What is the purpose of the
revised State emissions banking rule?”’),
the revised LDEQ Chapter 6 emissions
banking rule does not establish a
discretionary EIP, although it contains
some of the features of one.

What Are the EPA’s Economic Incentive
Program Rules, Promulgated at 59 FR
166907

The regulations, promulgated at 59 FR
16690, appear at 40 CFR part 51, subpart
U—Economic Incentive Programs
§§51.490—51.494). The rules in
Subpart U apply to any mandatory
economic incentive program submitted
to the EPA to comply with sections
182(g)(3), 182(g)(5), 187(d)(3), or 187(g)

of the Act. The LDEQ Post-1996 ROP
Plan and Attainment Demonstration SIP
revision submittal revisions did not
include the ERC bank rules for EPA
approval as a section 182 mandatory
EIP.

Subpart U was also promulgated to
serve as our policy guidance on
discretionary EIPs submitted as
implementation plan revisions. EPA has
since developed additional guidance on
discretionary EIPs (“Improving Air
Quality With Economic Incentive
Programs,” EPA/452/R-01-001, January
2001) (the “EIP Guidance”).

As further discussed below, the
revised Louisiana ERC banking
regulation does not establish either a
mandatory or discretionary EIP, and
therefore the above guidance does not
directly apply.

What Are the Submitted Revisions to the
Emission Reduction Credit Banking
Rule?

EPA action is necessary because the
banking rule has been revised in several
ways, and the State of Louisiana is now
requesting that EPA approve the revised
rule as a component of the Baton Rouge
SIP. A summary of the revisions to the
banking rule follows.

First, the LDEQ removed Section 621
of the LDEQ ERC banking regulation
that we approved into the SIP for
contingency purposes on July 2, 1999.
That section of the rule provided a
process for the confiscation by the
LDEQ of banked ERCs in the case of
failure to meet rate of progress/
attainment requirements. The submitted
regulation has removed this. The State
submitted a substitute contingency
measures plan that we have proposed to
approve, as published on May 20, 2002
at 67 FR 35468.

Second, the revisions to the banking
rule contain provisions that require
“Surplus When Used”” ERCs in
accordance with Section 173(c)(2) of the
Act and in response to our
Administrator’s Order of December 22,
2000 (the “Borden Order”). The order
was in response to a petition from the
Louisiana Environmental Action
Network (LEAN) filed on August 24,
1999 requesting the Administrator to
object to the issuance of a state
operating permit issued to Borden
Chemicals, Inc. (Borden) for a new
formaldehyde facility in Geismar,
Ascension parish, Louisiana.

The order emphasizes the Act’s
requirements that ERCs used from the
emissions bank as offsets must be
surplus of State and Federal
requirements at the time they are used
as well as when they are generated or
banked. LDEQ has revised the rule to

clarify that ERCs in the emissions bank
must be “Surplus When Used” for
NNSR offset purposes in accordance
with section 173(c)(2) of the Act and as
discussed in the Borden Order.

Third, the previous emissions banking
rule required that ERCs from the bank
be surplus when used for NNSR netting
purposes. There is no federal
requirement that netting reductions be
surplus when used from an emissions
bank. The rule was revised to delete this
state-only requirement that netting
reductions be surplus.

We approved the LDEQ Chapter 6
banking rule on July 2, 1999, as
summarized on the table in Part I
BACKGROUND INFORMATION. That
SIP approval did not include section
611, Mobile Sources Emission
Reductions, which the State had
promulgated in August 1994, but did
include sections 621, 623 and 625.
Section 623 covered the withdrawal, use
and transfer of emission reduction
credits. Section 625 covered the
application and processing fees. The
revised Chapter 6 banking rule that is
the subject of this action removed
sections 611, 621, 623 and 625. It is
therefore necessary for us to propose
approval of the Chapter 6 banking rule
as part of the SIP with sections 611, 621,
623 and 625 removed.

Finally, the program established by
the revised Chapter 6 Rule may be used
in conjunction with the revised Chapter
5 rule, concerning nonattainment new
source review (NNSR), to facilitate
stationary source communications and
offset purchases before certification and
use of an ERC in an NNSR permit
application.

For these reasons, it is necessary for
us to propose an action on the
submitted emissions banking regulation
at LAC 33:III Chapter 6.

II. Summary of State Submittal

What Revised State Regulations Did We
Evaluate?

We evaluated the LAC 33:III Chapter
6 Emission Reduction Credit Banking
regulation, as published in the
Louisiana Register on February 20, 2002
and submitted by the Governor on
March 4, 2002. The rule was revised to
reflect the rescission of the contingency
measures’ enforceable process contained
in section 621 of the rule, to incorporate
the “Surplus When Used” provision in
accordance with the Act and Borden
Order and to remove the requirement
that netting reductions for NNSR
purposes meet the surplus requirement
of the emissions bank.

The rule was also revised to remove
section 611 which covered mobile



48086

Federal Register/Vol. 67, No. 141/Tuesday, July 23, 2002/Proposed Rules

sources emission reductions, which we
had not previously approved as part of
the SIP. In addition, the revised rule
removed section 623 which covered the
withdrawal, use and transfer of

625, which covered the application and
processing fees. Our proposed approval
of the revised rule including the
removal of these sections, does not
constitute a relaxation of the SIP since

sections have been incorporated into the
revised rule.

The following sections of Chapter 6
were submitted by the State and are
being acted upon by us in this proposed

emission reduction credits, and section  any and all relevant portions of these action.
State citation Title/Subject State approval date

Section 601 PUIPOSE oot Feb. 2002, LR 28:301

Section 603 .... Applicability . . 2002, LR 28:301

Section 605 .... DEefiNitioNS ...occvvvieeeeeeccee e . 2002, LR 28:301

Section 607 Determination of Creditable Emission Reduc- | Feb. 2002, LR 28:302
tions.

SeCtioN 613 .. Bank Recordkeeping and Reporting Require- | Feb. 2002, LR 28:303
ments.

Section 615 Schedule for Submitting Applications .............. Feb. 2002, LR 28:304

Section 617 ... Procedures for Review and Approval of ERCs | Feb. 2002, LR 28:304

Section 619 Emission Reduction Credit Bank ..................... Feb. 2002, LR 28:305

What Is the Purpose of the Revised State
Emissions Banking Rule?

The purpose of the revised rule, as
stated in section 601, is to establish the
means of enabling stationary sources to
identify and preserve or acquire
emission reductions for New Source
Review offsets. This purpose provides
flexibility to stationary sources when
they undergo nonattainment new source
review, allowing sources in need of
emissions offsets to identify another
stationary source that may have surplus
emission reductions available for
purchase as NNSR offsets.

Although section 601 states that the
purpose of the rule is to “identify and
preserve” emission reductions for NNSR
offsets, the revised rule does not itself
provide a mechanism for “preserving”
emission reductions until the permitting
stage. That is, under LAC
33:111.617(C)(2), emission reductions can
only be preserved after they are
identified in the ERC certificate, and the
State determines that they are “Surplus
When Used.”

Thus, in spite of the fact that the
revised rule is named an Emission
Reduction Credit Banking regulation, it
does not establish an ERC bank. Rather,
the revised rule functions as merely a
bulletin board to facilitate stationary
source communications and offset
purchases before certification and use of
the ERC in an NNSR permit application.
The program established by the revised
Chapter 6 rule is not itself a market-
based program for achieving air quality
improvements (and is therefore not an
EIP as defined by EPA). Instead, the
program may be used to reduce the
administrative burden experienced by
stationary sources obtaining emission
reductions as a part of New Source
Review permitting.

An emissions banking rule that
functions merely to facilitate

communication between stationary
sources is not required to meet the
Economic Incentive Program guidance.
The guidance was developed to assist
states and tribes in establishing
programs to achieve emission
reductions as required to meet SIP
attainment demonstrations or to be
traded for inter-precursor offsets
purposes, or to facilitate the compliance
requirements for alternative RACT
requirements. For these reasons, EPA is
not reviewing the revised rule for
compliance with EPA’s EIP Guidance.

Will Offsets Identified and Preserved
Under the Revised State Emissions
Banking Rule Satisfy the “Surplus When
Used’” Requirement?

“surplus” to only emission reductions
that have occurred “at the time a permit
application that relies upon the
reductions as offsets is deemed
administratively complete.”

Under the Revised State Banking
Regulation, How Will “Surplus When
Used” ERCs Be Calculated?

Section 607(C) of the revised rule
provides procedures for calculating the
surplus emission reductions. To
calculate surplus emissions reductions,
it is necessary to establish a baseline
from which reduced emission levels can
be determined. Emissions reductions
below these “baseline emissions’ are
considered surplus, and under the rule
are calculated by subtracting future
allowable emissions after the reductions
from the baseline emissions the
voluntary reduction.

Under the Revised State Banking
Regulation, How Will “Baseline
Emissions” Be Calculated?

As required by section 173(c)(2) of the
Act, the revised rule provides at section
607(B)(1) that emission reductions must
be surplus, permanent, quantifiable, and
enforceable. “Surplus Emission
Reductions” are defined in LAC
33:111.605 as emission reductions
voluntarily created for an emissions
unit; not required by any local, state or
federal law, regulation, order, or
requirement, and in excess of reductions
used to demonstrate attainment of
federal and state ambient air quality
standards. LDEQ has revised the rule to
clarify that ERCs in the emissions bank
must be “Surplus When Used” for
NNSR offset purposes in accordance
with the Act and as discussed in the
Borden Order. Section 617(C)(2) of the
revised rule provides for the
recalculation of ERCs at the time of
permit issuance; therefore, given the
surplus requirement of Section
607(b)(1), the revised rule is clear in
requiring that ERCs be “Surplus When
Used.” In addition to the “surplus”
definitions discussed above, e.g., not
required by any local law, etc., section
605 limits emission reductions as

The revised Chapter 6 procedure
utilizes a “universal growth” concept in
determining baseline emissions. This
procedure is laid out in section
607(C)(4) of the revised rule. Under this
procedure, the State must compare the
current total point-source emissions
inventory for the modeled parishes to
the “‘base case inventory”’ (until
November 15, 2005. After November 15,
2005, this comparison is to be made to
the “base line inventory”). (These
inventories refer to the aggregate point-
source emissions inventory for NOx and
VOC. The State prepares an annual
inventory of actual point-source
emissions. The base case and base line
emission inventories are found in the
most recent Attainment Demonstration.
In essence the difference is that the base
line inventory accounts for new
attainment-related emission limitations,
and hence will reflect lower emissions
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due to the RACT limits established to
support the attainment demonstration.)

If the current total point source
emissions inventory is less than the base
case (or, starting in November 15, 2005,
the base line) inventory, then the
universal growth of emissions in the
nonattainment area is below that relied
upon in the attainment demonstration
modeling. Therefore, it is unnecessary
for the determination of the actual
emissions modeled in the attainment
demonstration to be performed and used
in determining baseline emissions, and
baseline emissions will simply be the
lower of (1) actual emissions or (2)
adjusted allowable emissions. If, on the
other hand, the current total point
source emissions inventory exceeds the
base case (or, starting in November 15,
2005, the base line) inventory, baseline
emissions will be the lower of (1) actual
emissions, (2) adjusted allowable
emissions, or (3) the emissions
attributed to the source in question in
the base case or base line inventory.
LAC 33:111.607(C)(4)(a).

Does the Revised State Banking
Regulation Incorporate Interpollutant
Trading?

No. There is no mention of
interpollutant or inter-precursor trading
in the revised banking rule. The revised
banking rule only serves as a bulletin
board for stationary sources to locate
other stationary sources that may have
offsets for sale. The rule is not an
emissions banking or trading rule and is
not an Economic Incentive Program.
Using the revised rule itself for inter-
precursor trading to meet nonattainment
new source review offset requirements
would be inappropriate. The inclusion
of an inter-precursor emissions trading
program in the revised bulletin board
rule would subject the rule to review as
an EIP.

Inter-precursor trading may, however,
be conducted under the revised Chapter
5 rule concerning nonattainment New
Source Review, using the Chapter 6
bulletin board to identify potentially
available offsets. The revisions to
Chapter 5 allow what EPA terms “inter-
precursor trading” to offset an increase
in emissions of VOCs with a decrease in
emissions of NOx. That rule states that
all emission reductions claimed as offset
credit for significant net NOx increases
shall be from decreases of NOx. NOx
credits will be allowed to offset VOC
increases, but not vice versa. All
emission reductions claimed as offset
credit for significant net VOC increases
shall be from decreases of either NOx or
VOCs, or any combination. If NOx
decreases are used to offset VOC
increases, the permit for which the

offsets are required must have been
issued on or before November 15, 2005.

III. Criteria for Evaluation

What Criteria Did We Use to Approve
the Previous Emissions Banking Rule?

As stated above, the previous
approval of Chapter 6 by us on July 2,
1999 was not as an Economic Incentive
Program. The Chapter 6 regulation no
longer provides an enforceable
mechanism to confiscate the escrowed
5.7 tons/day of VOCs serving as the
contingency measures in support of the
attainment demonstration; nor does it
provide any emission reductions in
support of any attainment
demonstration.

What Are the Applicable Criteria for
Review of the Revised Emissions
Banking Rule?

The revised State emissions banking
rule is intended to facilitate
communications among stationary
sources seeking to identify possible
nonattainment new source review
emission offsets. Thus, it serves as a
bulletin board among the regulated
community. The revised State emissions
banking rule must only be consistent
with the Federal statutes and
regulations governing the permitting of
stationary sources in ozone
nonattainment areas. The statutory
requirements, as was the case in the July
2, 1999, EPA approval of the point
source banking regulations as an
acceptable SIP revision, appear at
subchapter I, part A (section 110) and
part D (sections 171-185B) of the Act.

What Are the Specific Statutory
Requirements With Which the Revised
Banking Rule Must Be Consistent?

Subchapter I, part D of the Act
contains SIP requirements for
nonattainment areas. Subpart I of part D
contains the statutory requirements for
nonattainment areas in general. Section
173 covers the permit requirements for
the nonattainment areas. The Act allows
new and modified stationary sources to
be constructed in a nonattainment area
if the State’s SIP contains approved
permitting program requirements by the
time the source is to commence
operation.

The Act requires that offsetting
emissions reductions must be obtained,
such that total allowable emissions from
existing sources in the region (from new
or modified minor sources and from the
proposed source) will be sufficiently
less than total emissions from existing
sources before the permit application so
that the reasonable further progress
requirements are met.

In order to construct and operate in
the nonattainment area, the proposed
source is required to comply with the
lowest achievable emission rate, and all
other major stationary sources of the
owner or operator in the State must be
in compliance, or on a schedule for
compliance, with all applicable
emission limitations and standards
under the Act.

Section 172 of the Act covers
nonattainment SIP provisions in
general. Section 172(c)(6) contains SIP
measures (including plan items)
required to be submitted to comply with
the Act. These SIP provisions must
include enforceable emission
limitations and other control measures
as necessary to attain the NAAQS.
These measures may include other
means or techniques (including
economic incentives such as fees,
marketable permits, and auctions of
emission rights), as well as schedules
and timetables for compliance. Given
that the Act in section 172 provides that
a technique such as a marketable
permits program may be appropriate for
inclusion in a SIP, a bulletin board such
as the revised State rule is consistent
with the Act.

Section 173(c)(1) of the Act states that
the owner or operator of a new or
modified major stationary source may
comply with any offset requirement of
the Act for increased emissions only by
obtaining emission reductions from the
same source or other sources in the
same nonattainment area. The emission
reduction offsets must, by the time a
new or modified source commences
operation, be in effect and enforceable.
The reductions must assure that the
total tonnage of increased emissions of
the air pollutant from the new or
modified source shall be offset by an
equal or greater reduction, as applicable,
in the actual emissions of such air
pollutant from the same or other sources
in the area.

Section 173(c)(2) states that emission
reductions otherwise required by the
Act are not creditable as emissions
reductions for any offset requirement.
Incidental emission reductions not
otherwise required by the Act are
creditable as emission reductions for
offset purposes if they meet the
requirements of section 173(c)(1).

What Are the Specific Regulatory
Requirements With Which the Revised
Banking Rule Must Be Consistent?

Federal regulations at 40 CFR 51.160
(Subpart I—Review of New Sources and
Modifications) state that the SIP must
contain the legally enforceable
procedures to be followed in air
permitting in an nonattainment area.
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These legally enforceable procedures
enable the State to determine whether
the construction or modification of a
stationary source will result in a
violation of applicable portions of the
SIP approved control strategy or will
interfere with attainment of the NAAQS.

Federal regulations at 40 CFR 51.161
contain the requirements for public
availability of the permit information.
This section requires that the legally
enforceable procedures identified in 40
CFR 51.160 must include an
opportunity for the public to comment
on the information submitted in the
permit application. The information
available for public comment must
contain the State’s analysis of the effect
of the permit on ambient air quality
including the State’s proposed approval
or disapproval of the permit application.

Federal regulations at 40 CFR 51.163
require the SIP to contain administrative
procedures to be followed in making the
determination required in 40 CFR
51.160.

Federal regulations at 40 CFR 51.165
contain the minimum federal permit
requirements for nonattainment areas.
Each SIP must adopt a preconstruction
permit review program to satisfy the
requirements of sections 172(b)(6) and
173 of the Act for any area that has been
designated nonattainment for any
NAAQS. (Nonattainment areas for
Louisiana are listed at 40 CFR 81.319.)

The permit program must apply to
any new major stationary source or
major modification that is major for the
pollutant (or pollutant precursor) for
which the area is designated
nonattainment. For each SIP containing
a preconstruction review program, the
baseline for determining credit for
emissions reductions must be the
emissions limit under the applicable SIP
in effect at the time the application to
construct is filed.

Emissions reductions achieved by
shutting down an existing source or
curtailing production or operating hours
below baseline levels may be generally
credited if such reductions are
permanent, quantifiable, and federally
enforceable, and if the area has an EPA-
approved attainment plan. No emissions
credit may be allowed for replacing one
hydrocarbon compound with another of
lesser reactivity, except for those
compounds listed in Table 1 of EPA’s
“Recommended Policy on Control of
Volatile Organic Compounds” (42 FR
35314, July 8, 1977).

IV. Technical Review

What Was the Basis for the Technical
Review of the State Emissions Banking
Rule as Revised in Chapter 67

The purpose of the revised rule as
stated in section 601 was to establish
the means of enabling stationary sources
to identify and preserve or acquire
emission reductions for New Source
Review (NSR) offsets. The pollutants to
which the rule applies are nitrogen
oxides (NOx) and volatile organic
compounds (VOC). Since the rule does
not by itself directly reduce emissions
or improve air quality, and is instead
intended solely to enable stationary
sources to identify and acquire NOx and
VOC offsets for NNSR purposes, the rule
was reviewed as a component of the SIP
related to the NNSR offsets rule, not as
an Economic Incentive Program.

Was the State’s Revised Emissions
Banking Rule Reviewed as an Inter-
Precursor Trading Program?

No, the revised rule does not contain
any reference to an inter-precursor
trading program. The purpose of the
rule does not include inter-precursor, or
for that matter any, emissions trading.

In keeping with the Act, a
determination of whether the ERCs are
surplus “at use” must be conducted by
the State when they are to be used. The
Chapter 6 regulation merely provides for
stationary sources to identify and
acquire ERCs. The new source
permitting regulation in Chapter 5, on
the other hand, refers to what EPA
considers inter-precursor trading. Under
the revised Chapter 5 procedure, the
State’s verification that the ERCs are
surplus must be conducted when they
are to be used, not when they are
acquired (or submitted for certification
or purchased). Accordingly, the State’s
determination that an inter-precursor
trade consists of surplus emission
reductions must be made at the time of
the State’s evaluation of the permit
application relying upon a trade. Thus,
inter-precursor trades are appropriately
reviewed, evaluated and verified as
surplus under the NSR program at the
time of use, which is at the time of the
State’s review of the permit application.
Appropriately, the inter-precursor
trading program is not contained in
Chapter 6 and was not reviewed under
this action. We are reviewing the inter-
precursor trading program separately as
a part of our review of Louisiana’s
revisions to its Chapter 5 nonattainment
new source review regulations.

Was the State’s Revised Emissions
Banking Rule Reviewed With Respect to
Alternate RACT Compliance Trading
Plans?

No, the revised rule does not contain
any reference to an alternate RACT
compliance trading program. The
purpose of the rule does not include
alternate RACT trading plans, or for that
matter, any emissions trading.

SIP emission reduction credits must
be surplus at the time of use. A
determination of whether the ERCs are
surplus must be conducted by the State
when they are to be used. The Chapter
6 regulation merely provides for
stationary sources to identify and
acquire ERCs. The NOx control
regulation in Chapter 22, on the other
hand, refers to trading associated with
RACT compliance. Under the provisions
of the revised Chapter 22, the
verification that the ERCs are surplus
must be conducted when they are to be
used, not when they are acquired (or
submitted for certification or
purchased). The determination that an
alternate RACT compliance trade
consists of surplus emission reductions
must be made at the time of the State
and EPA’s approval of the alternate
RACT trading plan. Thus, through the
State and EPA approval of a source-
specific alternate RACT trading plan,
the trade is appropriately reviewed,
evaluated and verified as surplus at the
time of use. Appropriately, the
alternative RACT trading program is not
contained in Chapter 6 and was not
reviewed under this action. We are
reviewing the alternate RACT trading
plan program separately as a part of our
review of Louisiana’s revisions to its
Chapter 22 NOx regulations.

How Does the State’s Revised Banking
Regulation in Chapter 6 Interact With
the NOx Control Regulation in Chapter
22 and the NSR Regulation in Chapter
57

The State has recently revised the
NOx control regulation in Chapter 22.
This NOx RACT rule requires stationary
sources to comply with a more strict
emission limitation during the five
month ozone season. Typically a
stationary source reduces emissions
below the baseline to generate surplus
emission reduction credits. Due to the
revised NOx rule, the allowable
emission limitation for a stationary
source could potentially have two
values, one for the five month ozone
season and another for the seven month
Nnon-ozone season.

Thus, the baseline emissions for the
stationary source, which are used to
determine surplus emission reduction
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credits for offset permitting purposes,
could have two different values. In
order to accurately determine the
surplus ERCs to be used in the NNSR
permitting, the baseline emissions and
surplus ERCs must be determined for
the two time periods. Section 173 of the
Act does not address the use of offsets
for nonattainment permitting over
periods of less than one year.
Accordingly, the verification of NOx
ERCs to be used in all NNSR permitting
under Chapter 5 must be determined by
adding the ERCs from the five-month
ozone season and the seven-month non-
0zone season.

With respect to all offsets under
Chapter 5 and all ERCs under Chapter
6, the total NOx emission increases
during the ozone season must be offset
by NOx ERCs from the ozone season.
Non-ozone season NOx increases may
be met by either ozone or non-ozone
NOx ERCs. The annual NOx increase
must be offset by the total combination
of ozone and non-ozone season surplus
NOx emission reduction credits.

The stated purpose of the revised
emissions banking rule in Chapter 6 is
to enable stationary sources to identify
and acquire emission reductions for
NSR purposes. The Chapter 6 rule does
not address the requirement to keep
separate documentation for the
certification, determination, and
recordkeeping of NOx ERCs during the
ozone and non-ozone seasons. The
identification, certification, acquisition,
recordkeeping and determination of
“Surplus When Used” emission
reduction credits must be for both the
ozone season and the non-ozone season
time periods. The State has indicated by
letter from Mr. Dale Givens to EPA
dated May 3, 2002, that the State would
operate the emissions reduction bank in
such a manner. EPA requests that in
response to comments on EPA’s
proposed approval of the Chapter 5 and
Chapter 6 rules, the State affirm and
detail the procedures for the
determination of NOx surplus emission
reduction credits resulting from the split
emission limitations for the NOx RACT
rule in Chapter 22.

The inter-precursor trading provisions
contained in the Chapter 5 NNSR rules
indicate that offsets of VOC emissions
may be met by surplus NOx emission
reductions. The VOC emission offsets
met by surplus NOx ERCs must be for
both the ozone season and non-ozone
seasons. In other words, for inter-
precursor trading the VOC emission
increases during the ozone season must
be offset by NOx ERCs from the ozone
season. Non-ozone season VOC
increases may be offset by either ozone
or non-ozone NOx ERCs. The annual

VOC increase must be offset by the total
combination of ozone and non-ozone
season surplus NOx emission reduction
credits.

Does the Revised State Emissions
Banking Rule Meet the Requirements of
the Clean Air Act and 40 CFR Part 51
Regulations Pertaining to NSR
Requirements?

We did not approve the previous
LDEQ Chapter 6 emission reduction
credit banking regulation as an EIP. The
stated purpose of the revised rule in
section 601 is to establish the means of
enabling stationary sources to identify
and preserve or acquire emission
reductions for NSR offsets. The
potential offsets are required by the
revised rule to demonstrate that they are
“Surplus When Used” as offsets in the
NNSR permit application. In spite of the
fact that the revised rule is named an
Emission Reduction Credit Banking
regulation, the revised rule does not
function as an ERC bank. Rather, the
revised rule functions as merely a
bulletin board to facilitate stationary
source communications and offset
purchases before certification and use in
an NNSR permit application. The
“bank” established by the revised rule
will not itself provide emission
reduction credits that may be used for
NNSR inter-precursor trading or
alternate RACT compliance trading.
Therefore, we are proposing action on
the revised Chapter 6 rule after review
for compliance with the Act with
respect to NNSR purposes only, and not
as an EIP.

We have concluded that having a
bulletin board such as that established
by the revised Chapter 6 rule is
consistent with section 172 of the Act,
which specifically indicates that
economic incentive measures such as
fees, marketable permits and auctions of
emission rights may be used as SIP
provisions. It is also consistent with the
40 CFR part 51 regulations pertaining to
NSR permitting.

The operation of the bulletin board as
revised in Chapter 6 is also consistent
with section 173 of the Act, which
provides that the owner or operator of
a new or modified major stationary
source may comply with any offset
requirement of the Act for increased
emissions only by obtaining emission
reductions from the same source or
other sources in the same nonattainment
area. By determining the surplus ERCs
according to the requirements of section
607 of the revised rule, the requirements
of section 173 of the Act—namely, that
emission reduction offsets must be, by
the time a new or modified source

commences operation, in effect and
enforceable—will be satisfied.

The determination of surplus ERCs
under section 607 is consistent with the
Act. It is consistent with 40 CFR part 51
regulations pertaining to NSR
requirements. All ERCs sought to be
used for inter-precursor trading,
including those identified and acquired
through the Chapter 6 bank, must be
accompanied by a section 607 surplus
determination at the time of the permit
application submission for the inter-
precursor trade. The State will re-
evaluate during the NSR process
whether these ERCs are surplus at use.

We concluded that the section 607
“universal growth” approach to
determining baseline emissions for the
purpose of calculating surplus emission
reductions is consistent with the Act
and 40 CFR part 51 regulations
pertaining to NSR requirements. This
procedure is discussed above in part II,
under the heading “Under the revised
State banking regulation, how will
“baseline emissions” be calculated?’

In general, baseline emissions are set
at the lower of allowable emissions or
actual emissions at the source. See EIP
Guidance at 39—42. (As noted
previously, the EIP Guidance is not
directly applicable to the revised
Louisiana rule, but it represents EPA’s
final action on the Open-Market Trading
Rule (OMTR) (proposed in August 3,
1995 at 60 FR 39668, and on August 25,
1995 at 60 FR 44290), and therefore its
discussion of the baseline for
determining surplus emission
reductions is relevant here.) Under the
revised Chapter 6 rule, “baseline
emissions” are defined in section 605,
and are calculated as described in
section 607(C). As described previously,
the revised Louisiana rule requires the
comparison of two different
inventories—the “base line”” and “‘base
case” inventories—in calculating the
baseline emissions. The LDEQ has
agreed in implementing this rule that it
will interpret section 607(C)(1) to
require use of the base line inventory
beginning November 15, 2005. See letter
from Dale Givens, Secretary of LDEQ, to
Gregg Cooke, Regional Administrator,
EPA Region 6 (May 3, 2002). Using the
base case inventory until that date is
appropriate as a transition measure
during the implementation of the
controls necessary for attainment.
Accordingly, we have concluded that
the use of a universal growth factor to
evaluate the actual emissions relied
upon in the most recent attainment
demonstration is consistent with the Act
and 40 CFR part 51 regulations
pertaining to NSR permitting.
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V. Proposed Action

For the reasons stated herein, we have
determined that the SIP submittal for a
revision to LAC 33:III Chapter 6 is
consistent with Title I of the Act and
federal regulations pertaining to NNSR
permitting as found at 40 CFR part 51.
Sections III and IV of this preamble and
the Technical Support Document for
this proposed action contain reviews of
the State submittal and the basis for our
proposal to approve of these Sections.

VI. Request for Public Comments

We are requesting comments on all
aspects of the requested SIP revision
and our proposed rulemaking action.
Comments received by the date
indicated above will be considered in
the development of the EPA’s final rule.

VII. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.
Authority: 42 U.S.C. 7401 et seq.

Dated: July 15, 2002.
Gregg A. Cooke,
Regional Administrator, Region 6.
[FR Doc. 02-18575 Filed 7-22-02; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[LA-61-3-7565; FRL—7250-4]

Approval of Revisions to the Louisiana
Department of Environmental Quality
Title 33 Environmental Quality Part Ill.
Air Chapter 5. Permit Procedures, 504.
Nonattainment New Source Review
Procedures

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: In this action, the EPA is
proposing to approve revisions to the
State of Louisiana’s State
Implementation Plan (SIP). The
revisions concern the nonattainment
New Source Review (NSR) procedures
for the five-parish Baton Rouge ozone
nonattainment area (hereinafter referred
to as the Baton Rouge area). The
revisions include increases to the
minimum offset ratios for new major
stationary sources and major
modifications at major stationary
sources in nonattainment areas. The
minimum offset ratios were increased
for classifications of serious and severe
ozone nonattainment. The revisions will
also allow an increase in volatile
organic compound (VOC) emissions to
be offset by a decrease in emissions of
nitrogen oxides (NOx) if the net result
is a decrease in ozone levels. The
revisions require that if NOx emissions
decreases are used for VOC emissions
increases, the permit for which the
offsets are required must have been
issued on or before November 15, 2005
and meet additional requirements to
ensure a net air quality benefit.

Major stationary sources that plan to
build or modify in a nonattainment area
must obtain these emissions offsets as a
condition of permit approval. Emissions
offsets are reductions in actual
emissions from existing sources in the
vicinity of the proposed new source.
The EPA proposes to approve the use of
these revisions as a component of the
Louisiana plan to bring the Baton Rouge
nonattainment area into compliance
with the Clean Air Act (CAA or the Act).

DATES: Comments must be received on
or before August 22, 2002.

ADDRESSES: Written comments should
be sent to:

David Neleigh, Chief, Air Permits
Section, Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733.

Copies of documents relevant to this
action are available for public
inspection during normal business
hours at the Environmental Protection
Agency, Region 6, Air Permits Section
(6PD-R), 1445 Ross Avenue, Dallas,
Texas 75202—-2733; and the Louisiana
Department of Environmental Quality,
7920 Bluebonnet Boulevard, Baton
Rouge, Louisiana 70884. Please contact
the appropriate office at least 24 hours
in advance.

FOR FURTHER INFORMATION CONTACT: Ms.
Laura Stankosky, Air Permits Section
(6PD-R), EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733,
telephone (214) 665-7525.
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SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

I. What action is the EPA taking?

II. Why is this action necessary?

III. What does this action do?

IV. What is the Baton Rouge ozone
nonattainment area?

V. Whom does this action affect?

VI. What is the history of the LDEQ
nonattainment NSR program?

VII. Are the nonattainment NSR revisions
approvable?

VIII. How does the State’s NSR regulation In
Chapter 5 interact with The NOx control
regulation in Chapter 22 and the revised
banking regulation in Chapter 6?

IX. Administrative Requirements.

Background

I. What action Is the EPA Taking?

The EPA is proposing to approve
changes to the State of Louisiana’s
nonattainment NSR procedures for the
five-parish Baton Rouge ozone
nonattainment area. These revisions to
the nonattainment NSR procedures are
part of the changes the state is making
to the SIP to address the CAA pollution
control requirements for ozone
nonattainment areas. These changes
revise Section 504, previously approved
by the EPA on May 31, 2001 (66 FR
29491). NSR is a permitting program
that regulates the construction of new
major stationary sources of air pollution
and major modifications to existing
major sources. These sources are
required by the CAA to obtain an air
pollution permit before beginning
construction.

The revisions include increases to the
minimum offset ratios for new major
stationary sources and major
modifications at major stationary
sources in nonattainment areas. The
minimum offset ratios were increased
for classifications of serious and severe
ozone nonattainment. The revisions will
also allow an increase in VOC emissions
to be offset by a decrease in emissions

of NOx. The revisions require that if
NOx emissions decreases are used for
VOC emissions increases, the permit for
which the offsets are required must have
been issued on or before November 15,

2005.

Major stationary sources that plan to
build or modify in a nonattainment area
must obtain these emissions offsets as a
condition of permit approval. Emissions

offsets are reductions in actual

emissions from existing sources in the
vicinity of the proposed new source.

II. Why Is This Action Necessary?

The Baton Rouge area was classified
as a serious ozone nonattainment area
(40 CFR 81.319). We received the
Louisiana rule that we are considering
in this proposed action on December 31,

2001, as a component of the an
Attainment Plan and Transport
Demonstration (hereinafter, the

Attainment Plan/Transport SIP) for the
Baton Rouge area submitted by the
LDEQ. This revision to the Attainment
Plan/Transport SIP specifies emission
reduction strategies designed to bring
the Baton Rouge area into compliance

with the ozone NAAQS. One

component of the Attainment Plan/

Transport SIP is the revised

nonattainment NSR rule that has been
enacted at Louisiana Administrative
Code (LAC) 33:I11.504. This action is
necessary to determine whether that

revised rule is an approvable

component of the Attainment Plan/

Transport SIP.

III. What Does This Action Do?

In this action, we are proposing to
approve revisions to the Louisiana SIP
that have been enacted at Louisiana
Administrative Code (LAC) 33:II1.504,

which contains the rules for

nonattainment NSR procedures that will
apply to the Baton Rouge area. The LAC
revisions include increases to the
minimum offset ratios for new major

stationary sources and major

modifications to major stationary
sources in the Baton Rouge area. The
revisions also add minimum offset

ratios for NOx. For a nonattainment area
with a classification of serious for
ozone, the new minimum offset ratio for
VOCs and for NOx is 1.20 to 1 with
Lowest Achievable Emission Rate
(LAER) technology or 1.40 to 1 without
LAER using internal offsets. For a
nonattainment area classified severe for
ozone, the new minimum offset ratio for
VOCs and for NOx is 1.30 to 1 with
LAER technology or 1.50 to 1 without
LAER using internal offsets. As defined
by section 171 of the CAA, the term
LAER refers to either the most stringent
emission limit contained in the state
plan of any state for the applicable
category of sources, or the most
stringent emission limitation achieved
in practice within an industrial
category.

The revisions also allow an increase
in VOC emissions to be offset by a
decrease in emissions of NOx. The EPA
defines this type of ““offset,” the trading
of emission reductions of one
pollutant’s precursors for emission
reductions of a different precursor for
that pollutant, as inter-precursor
trading. See “Improving Air Quality
with Economic Incentive Programs,”
EPA-452/R—01-011(EPA Office of Air
and Radiation, January 2001)
(hereinafter, the EIP Guidance). Under
the revised rule, all emission reductions
claimed as offset credit for significant
net NOx increases shall be from
decreases of NOx. NOx credits will be
allowed to offset VOC increases, but not
vice versa. All emission reductions
claimed as offset credit for significant
net VOC increases shall be from
decreases of either NOx or VOCs, or any
combination of NOx and VOC
decreases. If NOx decreases are used for
VOC increases, the permit for which the
offsets are required shall have been
issued on or before November 15, 2005.
The LDEQ has identified November 15,
2005, as a “‘sunset date” after which no
permits will be issued or modified
allowing NOx credits to offset VOC
increases. Revisions to the required
offset credit ratio are listed in Table 1.

TABLE 1.—MINIMUM OFFSET RATIOS FOR NEW AND MODIFIED MAJOR STATIONARY SOURCES

Pollutant

Major sta-
tionary
source

threshold
values

(tons/year)

Major modi-
fication sig-
nificant net
increase
(tons/year)

Offset ratio minimum

Major Stationary Source/ Major Modification Emission Threshold

Ozone VOC/NOx Marginal
Moderate
Serious

100
100
50

40 (40)
40 (40)
25 (5)

1.10to 1

1.10to 1

1.20 to 1 W/LAER or 1.4 to 1 internal w/out
LAER
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TABLE 1.—MINIMUM OFFSET RATIOS FOR NEW AND MODIFIED MAJOR STATIONARY SOURCES—Continued

Melor - | Wajor mod:-

sourcg fication sig-
Pollutant nificant net Offset ratio minimum

threshold increase
values

(tonslyear) (tonsfyear)

SBVETE ettt ettt ettt b bt et b e be e e e nab e e e bee e et 25 25(5) | 1.30 to 1 w/LAER or 1.5 to 1 internal w/out
LAER

The Attainment Plan/Transport SIP
includes an enforceable commitment to
perform and submit a mid-course
review by May 1, 2004. This mid-course
review would include, among other
things, a re-evaluation of the ratio of
NOx to VOC emissions reductions
needed for attainment.

IV. What Is the Baton Rouge Ozone
Nonattainment Area?

The Baton Rouge ozone
nonattainment area, located in southern

Louisiana, consists of East Baton Rouge,
West Baton Rouge, Ascension, Iberville,
and Livingston Parishes (40 CFR
81.319).

V. Whom Does This Action Affect?

This action applies to the
construction of any new major
stationary source or to any major
modification at a major stationary
source within the Baton Rouge area.
Section 182 of the CAA defines ‘“‘major
source” with respect to each category of

ozone nonattainment classification area,
as shown in Table 2. Any source that
emits or has the potential to emit 50
tons or more of VOC or NOx and is
located in an area classified as serious
is considered a major source. Any
source that emits or has the potential to
emit 25 tons or more of VOC or NOx
and is in an area classified as severe is
considered a major source.

TABLE 2.—DEFINITIONS OF MAJOR STATIONARY SOURCES

Potential to emit
(tonsl/year)

Attainment status of area where source is located Nitrogen Volatile or-
oxides ganic com-

(NOy) pounds

(VOC)
P =Y T aT=T oL A= V=T TSP 100 100

Nonattainment areas:

=T o= O PP P PP URTOPP TP 100 100
Moderate ... 100 100
Serious ...... 50 50
Severe ...... 25 25
[T 1= SRR 10 10

The requirements of the revised rule
do not apply to NOx increases for any
applications deemed administratively
complete before December 20, 2001.
Additionally, under the revised rule the
1.40 to 1 VOC internal offset ratio
(without LAER) for serious ozone
nonattainment areas shall not apply to
such applications. Instead, a 1.30 to 1
internal offset ratio shall apply to VOC
if LAER is not utilized. (With LAER, the
applicable ratio is 1.20 to 1, regardless
of application date.) Further, sources
exempt from nonattainment NSR
requirements for NOx increases will still
be subject to the construction schedule
and other provisions of the EPA’s
Transitional Guidance. See memoranda
from John Seitz, dated March 11, 1991,
“New Source Review (NSR) Program
Transitional Guidance,” and September
3, 1992, “New Source Review (NSR)
Program Supplemental Transitional
Guidance on Applicability of New Part
D NSR Permit Requirements.”

VI. What Is the History of the LDEQ
Nonattainment NSR Program?

The current provisions for
nonattainment NSR for permitting new
major stationary sources and major
modifications at major stationary
sources in the Baton Rouge area are
found at LAC 33:1I1.504. The EPA
approved the original regulations on
May 31, 1972, (37 FR 10869) with the
Louisiana SIP. A number of revisions to
the regulations were approved between
1972 and the present. These revisions
are outlined in 40 CFR part 52, subpart
T, for Louisiana. Under sections
107(d)(1)(C) and 181(a) of the Act, the
Baton Rouge area was designated
nonattainment for the 1-hour ozone
NAAQS and classified as ‘“‘serious”
based on its design value of 0.164 ppm
in 1989. These nonattainment
designations and classifications were
codified in 40 CFR part 81 (see 56 FR
56694, November 6, 1991).

On January 26, 1996 (61 FR 2438), we
granted an exemption under section
182(f) of the CAA from the reasonably
available control technology (RACT)
and nonattainment NSR requirements
for major stationary sources of NOx. In
granting these exemptions we reserved
the right to reverse the approval of the
exemptions if subsequent modeling data
demonstrated an ozone attainment
benefit from NOx emissions controls.
We approved the Louisiana
nonattainment NSR (LAC 33:111.504)
procedures October 10, 1997 (62 FR
52951) and revisions to Section 504 on
January 5, 1999 (64 FR 415) and May 31,
2001 (66 FR 29491).

On May 9, 2001, we proposed our
finding that the Baton Rouge ozone
nonattainment area failed to attain the
1-hour ozone NAAQS by the applicable
attainment date (66 FR 23646). The
LDEQ requested rescission of the NOx
waivers for the Baton Rouge area on
September 24, 2001, based on revised
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modeling that demonstrated that NOx
controls will contribute to attaining the
ozone NAAQS, and on December 31,
2001, we received from the LDEQ, the
Attainment Plan/Transport SIP for the
Baton Rouge area which included these
revisions to the minimum offset ratios
for new major stationary sources and
major modifications at major stationary
sources in the Baton Rouge area. We
proposed approval of the rescission of
the NOx exemptions on May 7, 2002 (67
FR 30638).

On December 20, 2001, Louisiana
enacted the revisions to its rule for
nonattainment NSR, LAC 33:1I1.504, that
are the subject of this proposed rule.

VII. Are the Nonattainment NSR
Revisions Approvable?

Yes, the nonattainment NSR revisions
are approvable. The revisions to the
LAC 33:1I1.504, rules for nonattainment
NSR procedures for the Baton Rouge
area, fulfill the requirements at Section
172(c)(5) of the CAA and at 40 CFR
51.165. The LAC revisions for changes
to the minimum offset ratios fulfill
offset requirements for both serious and
severe ozone nonattainment areas as
described in Sections 182(c)(6), (8), &
(10) and 182(d)(2) of the CAA and are,
in fact, more stringent than required by
the Act.

The Attainment Plan/Transport SIP
revisions also allow an increase in VOC
emissions to be offset by a decrease in
emissions of NOx using the ratios set
forth in Table 1. As previously noted,
the EPA defines this type of “offset,” the
trading of emission reductions of one
pollutant’s precursors for emission
reductions of a different precursor for
that pollutant, as inter-precursor trading
(IPT). While the EPA does not have
specific requirements for IPT that apply
to all circumstances, we recognize that
IPT can be allowed under limited
circumstances. Our position on IPT can
be found at Appendix 16.9 in the EIP
Guidance. An EIP is a regulatory
program that achieves an air quality
objective by providing market-based
incentives or information to emission
sources. For example, a uniform
emission reduction requirement, based
for instance on installation of a required
emission control technology, does not
take account of variations in processes,
operations, and control costs across
sources even of the same type, such as
electric utilities, or petroleum refiners.
An EIP empowers sources to find the
means that are most suitable and most
cost-effective for their particular
circumstances, by providing flexibility
in how sources meet an emission
reduction target. Because this revision
to the nonattainment NSR rule is not

itself a market-based program for
achieving air quality improvements (and
is therefore not an EIP as defined by the
EPA), we did not evaluate LAC
33:111.504 with respect to Appendix 16.9
of the EIP Guidance. However, because
the IPT guidance provided in the EIP
document applies generally to NSR
offsets, the EPA determined that the
LDEQ rule is consistent with the IPT
provisions in the EIP Guidance.

In the December 2001 SIP submission,
the LDEQ conducted attainment
demonstration modeling, which
indicated that a reduction in NOx
emissions and a further reduction in
VOC emissions are required in the
Baton Rouge area to lower ozone levels.
As is recognized in the CAA, VOCs and
NOx emissions combine in the
atmosphere to create ozone, and
accordingly a reduction in the levels of
these pollutants can lower ozone levels.
Furthermore, Section 182(c)(2)(C) of the
CAA provides for states with ozone
problems to substitute NOx reductions
for VOC reduction in their Attainment
and Reasonable Further Progress (RFP)
Plans.

In allowing substitution of NOx
emission reductions for VOC emission
reductions, Section 182(c)(2)(C) of the
CAA states that the resulting reductions
“in ozone concentrations’” must be “at
least equivalent” to that which would
result from 3% VOC reductions required
as a demonstration of RFP under
Section 182(c)(2)(B). Our NOx
Substitution Guidance (EPA, December
1993) provides that the RFP reductions
should be consistent with those needed
for attainment and that the Attainment
and RFP Plans show that reduction of
NOx consistent with those needed for
attainment can be accepted as
equivalent to what would be required
for a VOC-only attainment. The LDEQ’s
current nonattainment NSR procedures
also require that emission reduction
claimed as offset credit shall be
sufficient to ensure RFP toward
attainment.

The pollutants being offset must
impact the environment in a similar
manner and increases in emission of
VOCs cannot be replaced with another
VOC of lesser reactivity (40 CFR
51.165(a)(3)(ii)(D)). Additionally, 40
CFR 51.100(s) defines VOCs; this
regulation and LAC 33:11.2117 also
define “non-VOGs” or carbon-
containing compounds which do not
participate in atmospheric
photochemical reactions which may
produce ozone. These “non-VOCs”
would not be eligible for the proposed
emission offsets.

An increase in VOC emissions offset
by a decrease in emissions of NOx

should be analyzed for the extent of
impact from each pollutant involved.
The LDEQ has agreed in implementing
this provision to evaluate such trades on
a case-by-case basis. See letter from Dale
Givens, Secretary of LDEQ, to Gregg
Cooke, Regional Administrator, U.S.
EPA, Region 6 (May 3, 2002).
Additionally, in response to a comment
sent by us on the proposed SIP
revisions, LDEQ confirmed that further
Urban Airshed Modeling would be
required on a case-by-case basis if new
data or evidence comes to light that
indicates a NOx for VOC trade will not
be beneficial to the environment.

IPT has received limited proposed
approval from the EPA in the State of
New Hampshire (66 FR 9278). It has
also received limited approval in several
air quality districts in California (Bay
Area, 65 FR 56284; El Dorado, 65 FR
4887; Sacramento Metropolitan area;
San Diego County, 64 FR 42892; San
Joaquin Valley, 65 FR 58252), and is
being considered for two more (the
South Coast area and the Mojave Desert
area).

The Attainment Plan/Transport SIP
revisions change only specific portions
of the LDEQ regulations. The current
regulations found at LAC 33:111.504
continue to require that emission offsets
provide a net air quality benefit, and are
federally enforceable before
commencement of construction of the
proposed new source or major
modification. The emission offsets must
meet all applicable state requirements,
any applicable new source performance
standard in 40 CFR part 60, and any
national emission standard for
hazardous air pollutants in 40 CFR part
61 or part 63. Also the current state
regulations state that issuance of a
permit by LDEQ does not relieve any
owner or operator of the responsibility
to comply with the provisions of local,
state, or federal law.

The Technical Support Document for
this action provides a more detailed
discussion of our proposed approval.

VIII. How Does the State’s NSR
Regulation in Chapter 5 Interact With
the NOx Control Regulation in Chapter
22 and the Revised Banking Regulation
in Chapter 67

The State has recently revised the
NOx control regulation in Chapter 22.
This NOx Reasonably Available Control
Technology (RACT) rule requires
stationary sources to comply with a
more strict emission limitation during
the State’s five month ozone season.
Typically a stationary source reduces
emissions below the baseline to generate
surplus emission reduction credits. Due
to the revised NOx rule, the allowable
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emission limitation for a stationary
source could potentially have two
values, one for the five month ozone
season and another for the seven month
non-ozone season. For a fuller
explanation of the area’s ozone seasons,
see LAC III:33 Chapter 22, and the
separate EPA rule-making to be issued
regarding that chapter.

Thus, the baseline emissions for the
stationary source, which are used to
determine surplus emission reduction
credits for offset permitting purposes,
could have two different values. In
order to accurately determine the
surplus emission reduction credits
(ERCs) to be used in the nonattainment
NSR permitting, the baseline emissions
and surplus ERCs must be determined
for the two time periods. The NOx ERCs
for any annual time period will consist
of the ERCs for the five month ozone
season and the ERCs from the seven
month non-ozone season. Offset
requirements for new sources derive
from Section 173(a)(1)(A) of the Act,
which concerns “total” emissions and
does not address the use of emission
offsets for nonattainment permitting
over periods of less than one year.
Therefore, the NOx ERCs to be used in
all nonattainment NSR permitting under
Chapter 5 must be determined by
adding the ERCs from the ozone season
and the non-ozone season.

With respect to all offsets under
Chapter 5 and all ERCs under Chapter
6, the total NOx emission increases
during the ozone season must be offset
by NOx ERCs from the ozone season.
Non-ozone season NOx increases may
be met by either ozone or non-ozone
NOx ERCs. The annual NOx increase
must be offset by the total combination
of ozone and non-ozone season surplus
NOx emission reduction credits.

The stated purpose of the revised
emissions banking rule in Chapter 6 is
to enable stationary sources to identify
and acquire emission reductions for
NSR purposes. The Chapter 6 rule does
not address the requirement to keep
separate certifying, determining and
recording procedures for NOx ERCs
during the ozone and non-ozone
seasons. The identification,
certification, acquisition, recordkeeping
and determination of “Surplus When
Used” emission reduction credits must
be for the ozone season and the non-
ozone season time periods. The State
has indicated by letter from Mr. Dale
Givens to EPA dated May 3, 2002 that
the State would implement the rule by
operating the emissions reduction bank
in such a manner. EPA requests that in
response to comments on EPA’s
proposed approval of the Chapter 5 and
Chapter 6 rules, the State affirm and

detail the procedures for the
determination of NOx surplus emission
reduction credits resulting from the split
emission limitations for the NOx RACT
rule in Chapter 22.

The emission offset provisions
contained in the Chapter 5
nonattainment NSR rules indicate that
offsets of VOC emissions may be met by
surplus NOx emission reductions. The
VOC emission offsets met by surplus
NOx ERCs must be for both the ozone
season and non-ozone seasons. In other
words, VOC emission increases during
the ozone season must be offset by NOx
ERCs from the ozone season. Non-ozone
season VOC increases may be met by
either ozone or non-ozone NOx ERCs.
The annual VOC increase must be offset
by the total combination of ozone and
non-ozone season surplus NOx emission
reduction credits.

IX. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Nitrogen oxides, Volatile organic
compounds, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: July 15, 2002.
Gregg A. Cooke,
Regional Administrator, Region 6.
[FR Doc. 02—18580 Filed 7—22-02; 8:45 am)]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[LA-62-1-7561; FRL-7249-6]

Approval and Promulgation of
Implementation Plans; Louisiana;
Control of Emissions of Nitrogen
Oxides in the Baton Rouge Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing
approval of rules into the Louisiana
State Implementation Plan (SIP). In this
rulemaking we are proposing to approve
revisions to the Louisiana Nitrogen
Oxides (NOx]) rules in the Baton Rouge
(BR) 1-hour ozone nonattainment area
(BR area) and its Region of Influence as
submitted to us by the State on February
27, 2002 (the February 27, 2002, SIP
revision). The revisions concern
Reasonably Available Control
Technology (RACT) for point sources of
NOx in the BR area and its Region of
Influence. See section 1 of this
document for additional information.
These new emissions limits for point
sources of NOx will contribute to
attainment of the 1-hour ozone National
Ambient Air Quality Standard (NAAQS)
in the BR area.

The EPA is proposing approval of SIP
revisions to regulate emissions of NOx
as meeting the requirements of the
Federal Clean Air Act (the Act).

DATES: Comments must be received on
or before August 22, 2002.

ADDRESSES: Your comments on this
action should be addressed to Mr.
Thomas H. Diggs, Chief, Air Planning
Section, Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733.
Copies of the Technical Support
Document (TSD) and other documents
relevant to this action are available for
public inspection during normal
business hours at the following
locations. Persons interested in
examining these documents should
make an appointment with the
appropriate office at least 24 hours
before the visiting day.

Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—2733.

Louisiana Department of
Environmental Quality (LDEQ), 7290
Bluebonnet Boulevard, Baton Rouge,
Louisiana, 70810.

FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, Air Planning Section (6PD-

L), EPA Region 6, 1445 Ross Avenue,
Dallas, Texas 75202—-2733, telephone
(214)665-6691, and Shar.Alan@epa.gov.

SUPPLEMENTARY INFORMATION:
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1. What actions are we taking in this
document?

On February 27, 2002, the Governor of
Louisiana, submitted rule revisions to
LAC 33:11I, Chapter 22, “Control of
Emissions of Nitrogen Oxides,”
(AQ215), as a revision to the Louisiana
SIP for point sources of NOx in the BR
area and its Region of Influence.

The BR area constitutes the 5 ozone
nonattainment parishes of Ascension,
East Baton Rouge, Iberville, Livingston,
and West Baton Rouge. The Region of
Influence constitutes the 4 ozone
attainment parishes of East Feliciana,
Pointe Coupe, St. Helena, and West
Feliciana. See section 2201(A)(1) of
Louisiana’s rule revisions. This SIP
revision concerns RACT for point
sources of NOx in all these 9 parishes.
The State of Louisiana submitted this
revision to us as a part of the NOx
reductions needed for the BR area to
attain the 1-hour ozone standard. These
NOx reductions will assist the BR area
to attain the 1-hour ozone standard.

We received the Louisiana rule that
we are considering in this proposed
action on February 27, 2002, as a
component of the an Attainment Plan
and Transport Demonstration
(hereinafter, the Attainment Plan/

Transport SIP) for the BR area submitted
by the LDEQ. This revision to the
Attainment Plan/Transport SIP specifies
emission reduction strategies designed
to bring the BR area into compliance
with the ozone NAAQS. One
component of the Attainment Plan/
Transport SIP is the revised NOx RACT
rule that has been enacted at Louisiana
Administrative Code (LAC) 33:I1I,
Chapter 22. This action is necessary to
determine whether that revised rule is
an approvable component of the
Attainment Plan/Transport SIP.

In this document we are proposing to
approve the February 27, 2002, rule
revision to LAC 33:1III, Chapter 22, of the
Louisiana SIP. Sections 8 through 11
and section 15 of this document contain
more information about LAC 33:I1I,
Chapter 22. By this approval, we are
also agreeing that the State of Louisiana
will be implementing RACT for point
sources of NOx in the BR area and its
Region of Influence. See the NOx point
source categories listed in Table III,
section 10 of this document for more
information.

Table I contains a summary list of the
sections of LAC 33:III, Chapter 22, as
submitted to us on February 27, 2002,
for sources of NOx in these 9 parishes.

TALBLE |.—SECTION NUMBERS AND
SECTION DESCRIPTIONS OF LAC
33:1ll, CHAPTER 22 SUBMITTED ON
FEBRUARY 27, 2002, SIP REVISION

Section

Description

Applicability

Definitions

Exemptions

Emission Factors

Alternative Plans

Permits

Initial Demonstration of
Compliance

Continuous Demonstra-
tion of Compliance

Notification, Record-
keeping, and Reporting
Requirements

Effective Dates

2. What Action Are We Not Taking in
This Document?

We are not acting on the BR area
attainment plan in this particular action
or on any other area attainment plan.

3. What Are NOx?

Nitrogen oxides belong to the group of
criteria air pollutants. The NOx are
produced from burning fuels, including
natural gas, gasoline and coal. Nitrogen
oxides react with volatile organic
compounds (VOC) to form ozone or
smog, and are also major components of
acid rain.
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4. What Is RACT?

RACT is defined as the lowest
emission limitation that a particular
source can meet by applying a control
technique that is reasonably available
considering technological and economic
feasibility. See 44 FR 53761, September
17, 1979. Sections 182(b)(2) and 182(f)
of the Act establish this requirement.
These sections, taken together, establish
the requirements for Louisiana to
submit a NOx RACT regulation for all
major stationary sources of NOx in
ozone nonattainment areas classified as
moderate and above. A State may
choose to develop its own RACT
requirements on a case by case basis,
considering the economic and technical
circumstances of an individual source.

5. What Are the Clean Air Act’s RACT
Requirements for NOx Emissions?

The BR area was classified as a
serious ozone nonattainment area (40
CFR 81.319). You can find the
requirements for serious ozone
nonattainment areas such as BR in
section 182(c) of the Act. Section
182(c)(2)(C) addresses the NOx Control
requirements for serious areas. Section
182(b)(2) requires States, with areas
classified as moderate and above ozone
nonattainment, to implement RACT
with respect to all major sources of
VOCs. Section 182(f) states that, “The
plan provisions required under this
subpart for major stationary sources of
VOCs shall also apply to major
stationary sources (as defined in section
302 and subsections (c), (d), and (e) of
the section) of oxides of nitrogen.” This
NOx RACT requirement also applies to
all major sources in ozone
nonattainment areas with higher than
moderate nonattainment classifications.

On November 25, 1992 (57 FR 55620),
we published a document of proposed
rulemaking entitled ““State
Implementation Plans; Nitrogen Oxides
Supplement to the General Preamble;
Clean Air Act Amendments of 1990
Implementation of Title I; Proposed
Rule,” (the NOx Supplement). The NOx
Supplement describes and provides
preliminary guidance on the
requirements of section 182(f) of the
Act. You should refer to the NOx
supplement for further information on
the NOx requirements. Other EPA
guidance memoranda, such as those
included in the “NOx Policy Document
for the Clean Air Act of 1990,” (EPA-
452/R96—-005, March 1996), could
provide you with more information
about NOx requirements. In addition,
states can use information in EPA’s
guidance documents known as the
Alternative Control Techniques (ACTs)

to develop their RACT regulations. The
following table contains list of ACT
documents for various source categories
of NOx with their corresponding EPA
publication numbers.

TABLE I.—ACT DOCUMENTS FOR
SOURCE CATEGORIES OF NOx AND
THEIR EPA PUBLICATION NUMBERS

Source category EPA publication No.

EPA-453/R-93-007
EPA-453/R-93-034
EPA-453/R-93-032

Gas turbines .........
Process heaters ...
Internal combus-

tion engines.
Non-utility boilers EPA-453/R-94-022
Utility boilers ......... EPA-453/R-94-023

6. What Is Definition of a Major Source
for NOx?

As stated in section 5 of this
document, the BR area is currently a
serious ozone nonattainment area.
According to section 182(c) of the Act,
a major source in a serious
nonattainment area is a source that
emits, when uncontrolled, 50 tpy or
more of NOx. Therefore, the major
source size for NOx within these 9
parishes is 50 tpy or more, when
uncontrolled.

7. What Is a Nonattainment Area?

A nonattainment area is a geographic
area in which the level of a criteria air
pollutant is higher than the level
allowed by Federal standards. A single
geographic area may have acceptable
levels of one criteria air pollutant but
unacceptable levels of one or more other
criteria air pollutants; thus, a geographic
area can be attainment for one criteria
pollutant and nonattainment for another
criteria pollutant at the same time.

See section 1 of this document for a
listing of the Louisiana parishes that are
nonattainment for ozone.

8. What Is History of NOx RACT Rule
for Point Sources in the BR Area?

Prior to this proposed rulemaking the
Louisiana’s approved SIP did not a
contain NOx RACT rule for point
sources operating in these 9 parishes.
On January 26, 1996 (61 FR 2438), we
granted an exemption under section
182(f) of the Act from the RACT
requirements for major stationary
sources of NOx operating in the BR
ozone nonattainment area. We based our
approval of the exemption on modeling
which showed that NOx controls would
not contribute to attainment of the
NAAQS for ozone. In granting the
exemption, EPA reserved the right to
reverse the approval of the exemption,
if subsequent modeling data
demonstrated an ozone attainment

benefit from NOx emission controls.
Photochemical grid modeling recently
conducted for the BR area SIP indicates
that control of NOx sources will help
the area attain the NAAQS for ozone.
The State of Louisiana has requested
that EPA rescind the NOx exemption
based on this new modeling.
Accordingly, on May 7, 2002 (67 FR
30638), we published our proposal to
rescind, among other things, the 182(f)
NOx exemption. When finalized, the
State will need to implement RACT
requirements for major stationary
sources of NOx operating in these 9
parishes.

We believe that rescission of the
182(f) NOx exemption, and
implementation of RACT rules for major
stationary sources of NOx operating in
these 9 parishes will assist to bring the
BR area into attainment with the federal
1-hour ozone standard, and will
strengthen the existing Louisiana SIP.

9. What Does the February 27, 2002,
SIP Revision for point sources of NOx
in the BR Area Say?

The State’s rulemaking will reduce/
control NOx emissions from point
sources in these 9 parishes. See section
1 of this document for a listing of these
9 parishes. The rulemaking affects point
sources that emit, when uncontrolled,
50 tpy or more of NOx. The revised
State rule offers facility-wide averaging
incentive and operational flexibility to a
source to operate at RACT or more
stringent levels beyond the designated
ozone season (May 1 through September
30). The May 1 through September 30
time frame is consistent with the time
frame adopted for the ozone transport
assessment group rules. See 62 FR
60344 published on November 7, 1997.
The NOx emission control methods may
vary from one source to another. Due to
the fact that NOx emission control
methods differ from one source to
another, some sources will need to
operate their NOx control device
beyond the above-mentioned ozone
season. The State provided us with
more information about the seasonality
of the NOx control in Chapter 22, in a
letter dated May 3, 2002. The
seasonality of Louisiana’s NOx controls
will also impact Louisiana’s ERC
accounting procedures. The ERC
generated from implementation of this
rule will have to be permanent, actual,
surplus, quantifiable, and federally
enforceable at the time of use. Section
D(3) of the rule contains the equation
used for calculating the appropriate
NOx cap for a source or multiple
sources under common control. See
page 4 of our TSD for additional
information. Furthermore, the State will
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need to base and conduct its ERC
accounting on a two-balance (during
ozone season and outside ozone season)
system for NOx ERC. The NOx ERC
generated outside the ozone season can
only be made available for use outside
the ozone season. The NOx ERC
generated during the ozone season can
be made available for use in both the
ozone season and outside the ozone
season. We will be proposing action on

Louisiana’s ERC accounting in a
separate Federal Register document. For
additional information you can refer to
our TSD that contains a copy of the
State’s May 3, 2002, letter.

We believe that the proposed
rulemaking will assist to bring the BR
area into attainment with the federal 1-
hour ozone standard, and will
strengthen the existing Louisiana SIP.

10. What Are the NOx Emissions
Factors in the February 27, 2002, SIP
Revision for Point Sources of NOx in
the BR Area?

Table III of this document contains a
summary of the affected NOx point
source categories, maximum rated
capacities, and their relevant emission
factors based on the February 27, 2002,
SIP submittal. See LAC 33:111:2201,
section D(1).

TABLE Ill.—AFFECTED CATEGORIES OF NOx, MAXIMUM RATED CAPACITIES, AND EMISSION FACTORS IN THE BR AREA

Category

Maximum rated capacity

NOx emission factor

Electric Power Generating System Boilers:
Coal-fired
Number 6 Fuel Oil-fired ..........
All others (gaseous or liquid) .

Industrial BOIIErS .........oeeveeeviiiiiieeececccireee e

Process heater/furnaces:
Ammonia Reformers ....
All others

Stationary gas turbines .........cccccoeeeeiiiieeiiiineene

Stationary internal combustion engines:
Lean burn
Rich burn

>80 MMBtu/hour
>80 MMBtu/hour ....
>80 MMBtu/hour ....
>80 MMBtu/hour

>80 MMBtu/hour ....
>80 MMBtu/hour ....

0.21 Ib/MMBtu
0.18 Ib/MMBtu
0.10 Ib/MMBtu
0.10 Ib/MMBtu

0.23 Ib/MMBtu
0.08 Ib/MMBtu

...... 210 MW .. | 0016 I0/MMBLU or 42 ppm @ 15 percent O2, dry
basis)

...... 21500 HP .eoovcvveeviieeecieeeeiieeesiieeeeeee. | 4 @/Hp-hour

...... 2300 HP .ooocvveviieiiievecciec e | 2 @/HpP-hour

We believe that the proposed NOx
emission factors for point sources of
NOx in the BR area will assist to bring
the BR area into attainment with the
federal 1-hour ozone standard, and will
strengthen the existing Louisiana SIP.
By this approval we are agreeing that
the State of Louisiana will be
implementing RACT for point source
categories listed in Table III, section 10
of this document.

Additionally, we will be proposing
approval of a revision to Louisiana’s
lean burn engine requirements for NOx,
through our ““parallel processing”
procedures explained at 40 CFR part 51,
appendix V, in a separate Federal
Register document.

11. What Is the Compliance Schedule in
the February 27, 2002, SIP revision for
Point Sources of NOx in the BR Area?

The proposed compliance date for
point sources of NOx in the BR area is
as expeditiously as possible, but no later
than May 1, 2005. See LAC 33:111:2201,
sections J(1) and (2). We believe that the
proposed compliance schedule for point
sources of NOx in the BR area will assist
to bring the BR area into attainment
with the federal 1-hour ozone standard,
and will strengthen the existing
Louisiana SIP.

12. What Is a State Implementation
Plan?

Section 110 of the Act requires States
to develop air pollution regulations and
control strategies to ensure that State air

quality meets the NAAQS that EPA has
established. Under section 109 of the
Act, EPA established the NAAQS to
protect public health. The NAAQS
address six criteria pollutants. These
criteria pollutants are: carbon
monoxide, nitrogen dioxide, ozone,
lead, particulate matter, and sulfur
dioxide.

Each State must submit these
regulations and control strategies to us
for approval and incorporation into the
federally enforceable SIP. Each State has
a SIP designed to protect air quality.
These SIPs can be extensive, containing
State regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

13. What Is the Federal Approval
Process for a SIP?

When a State wants to incorporate its
regulations into the federally
enforceable SIP, the State must formally
adopt the regulations and control
strategies consistent with State and
Federal requirements. This process
includes a public notice, a public
hearing, a public comment period, and
a formal adoption by a state-authorized
rulemaking body.

Once a State adopts a rule, regulation,
or control strategy, the State may submit
the adopted provisions to us and request
that we include these provisions in the
federally enforceable SIP. We must then

decide on an appropriate Federal action,
provide public notice on this action,
and seek additional public comment
regarding this action. If we receive
adverse comments, we must address
them prior to a final action.

Under section 110 of the Act, when
we approve all State regulations and
supporting information, those State
regulations and supporting information
become a part of the federally approved
SIP. You can find records of these SIP
actions in the CFR at Title 40, part 52,
entitled “Approval and Promulgation of
Implementation Plans.”” The actual State
regulations that we approved are not
reproduced in their entirety in the CFR
but are “incorporated by reference,”
which means that we have approved a
given State regulation with a specific
effective date.

14. What Does Federal Approval of a
SIP Mean to Me?

A State may enforce State regulations
before and after we incorporate those
regulations into a federally approved
SIP. After we incorporate those
regulations into a federally approved
SIP, both EPA and the public may also
take enforcement action against
violators of these regulations.

15. What Areas in Louisiana Will the
Proposed February 27, 2002, SIP
Revision for Point Sources of NOx
Affect?

The following table contains a list of
Parishes affected by the proposed SIP
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revision that we are proposing to
approve, today.

TABLE IV.—RULE NUMBER AND AFFECTED PARISHES OF LOUISIANA

Rule No.

Affected parishes

LAC 33:111:2201 (AQ215) provisions

Ascension, East Baton Rouge, East Felicia, Iberville, Livingston, Pointe Coupee, St.
Helena, West Baton Rouge, and West Felicia.

If you are in one of these Louisiana
parishes, you should refer to the
Louisiana NOx rules to determine if and
how today’s action will affect you.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ““significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
approves state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et. seq.). Because this rule proposes to
approve pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). For the same
reason, this proposed rule also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
proposed rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This proposed rule also
is not subject to Executive Order 13045
(62 FR 19885, April 23, 1997), because
it is not economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The proposed
rule does not involve special
consideration of environmental justice
related issues as required by Executive
Order 12898 (59 FR 7629, February 16,
1994). As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this
proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. The
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
““Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings.” This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: July 15, 2002.
Gregg A. Cooke,
Regional Administrator, Region 6.
[FR Doc. 02—-18576 Filed 7—22—-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[MN 67-01-7292(b); FRL—7249-1]
Approval of Section 112(l) Program of
Delegation; Minnesota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: In this document the EPA is
proposing to approve a request from
Minnesota for a partial delegation of the
Federal air toxics program pursuant to
section 112(1) of the Clean Air Act (Act).
The State’s mechanism of delegation
involves the straight delegation of all
existing and future section 112
standards unchanged from the Federal
standards. The actual delegation of
authority of individual standards,
except standards addressed specifically
in this action, will occur through a
Memorandum of Agreement (MOA)
between the Minnesota Pollution
Control Agency (MPCA) and EPA. This
request for approval of a mechanism of
delegation encompasses only those
sources subject to a section 112 standard
and a requirement to obtain a part 70
operating permit.

In the final rules section of this
Federal Register, EPA is approving the
State’s request as a direct final rule
without prior proposal because EPA
views this action as noncontroversial
and anticipates no adverse comments. A
detailed rationale for approving the
State’s request is set forth in the direct
final rule. The direct final rule will
become effective without further notice
unless the Agency receives relevant
adverse written comment. Should the
Agency receive such comment, it will
publish a document informing the
public that the direct final rule will not
take effect and such public comment(s)
received will be addressed in a
subsequent final rule based on this
proposed rule. If no adverse written
comments are received, the direct final
rule will take effect on the date stated
in that document and no further activity
will be taken on this proposed rule. EPA
does not plan to institute a second
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comment period on this action. Any
parties interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before August 22, 2002.
ADDRESSES: Written comments should
be sent to: Robert Miller, Chief, Permits
and Grants Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT.:
Bryan Holtrop at (312) 886—6204,
holtrop.bryan@epa.gov or Rachel
Rineheart at (312) 886-7017,
rineheart.rachel@epa.gov.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the rules section
of this Federal Register. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours at the above
address. (Please telephone Robert Miller
at (312) 353—0396 before visiting the
Region 5 Office.)

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401, et seq.

Dated: June 27, 2002.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. 02—18399 Filed 7—22-02; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122 and 412
[FRL—7250-2]

Notice of Data Availability; National
Pollutant Discharge Elimination
System Permit Regulation and Effluent
Limitations Guidelines and Standards
for Concentrated Animal Feeding
Operations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of data availability.

SUMMARY: On January 12, 2001 (66 FR
2959), EPA published a proposal to
revise two regulations that address
manure, wastewater, and other process
waters generated by concentrated
animal feeding operations (CAFOs).
These two regulations are: The National
Pollutant Discharge Elimination System

(NPDES) provisions that define which
operations are CAFOs and establish
permit requirements; and the Effluent
Limitations Guidelines, or effluent
guidelines, for feedlots (beef, dairy,
swine and poultry subcategories), which
establish the technology-based effluent
discharge standards for CAFOs.

In the proposal, and in a subsequent
notice of data availability published on
November 21, 2001 (66 FR 58556), EPA
solicited comment on various aspects of
the proposed revisions and data used to
analyze the proposed revisions. Due to
additional data and comments received,
EPA is considering changes to certain
aspects of the proposed rulemaking.
Specifically, today’s notice presents
information on the following:
Establishing alternative regulatory
thresholds for chicken operations using
dry litter management practices; the
potential creation of alternative
performance standards to encourage
CAFOs to implement new technologies;
and financial data and changes EPA is
considering to refine its economic
analysis models. Today, EPA is making
these data and potential changes
available for public review and
comment.

DATES: You must submit comments by
August 22, 2002.

ADDRESSES: You are encouraged to
submit your comments electronically to
CAFOS.comments@epa.gov. Electronic
comments should specify docket
number W—00-27 and must be
submitted as an ASCII, Microsoft Word,
or WordPerfect file avoiding the use of
special characters and any form of
encryption. Electronic comments on this
action may be filed online at many
Federal Depository Libraries. No
confidential business information (CBI)
should be sent via e-mail.

You also may submit comments by
mail to: Concentrated Animal Feeding
Operation Proposed Rule, Office of
Water, Engineering and Analysis
Division (4303T), USEPA, 1200
Pennsylvania Avenue, NW, Washington,
DC 20460. Hand deliveries (including
overnight mail) should be submitted to
the Concentrated Animal Feeding
Operation Proposed Rule, USEPA, EPA
West Building, Room 6231, 1301
Constitution Avenue, NW, Washington,
DC 20004. Please submit an original and
three copies of your written comments
and enclosures, as well as any
references cited in your comments.

The public record for this action and
the proposed rulemaking has been
established under docket number W-
00-27 and is located at 1200
Pennsylvania Avenue NW, Washington,
DC. The record is available for

inspection from 8 a.m. to noon, Monday
through Thursday, excluding legal
holidays. For access to the docket
materials, call (202) 566—1000 for the
room number and to schedule an
appointment. A reasonable fee may be
charged for copying.

FOR FURTHER INFORMATION CONTACT:
Renee Selinsky Johnson at (202) 566—
1077 or at the following e-mail address:
johnson.renee@epa.gov.
SUPPLEMENTARY INFORMATION:

Contents of This Document
1. Purpose of this Notice
1I. Background
A. Proposed Rule
B. Notice of Data Availability
III. Thresholds for Chicken Operations Using
Dry Litter Management
IV. Voluntary Alternative Performance
Standards for Innovative Technologies
V. Changes to the Economic Analysis
A. Changes to Model Framework and
Assumptions
B. Changes to the Baseline Financial Data
C. Preliminary Analysis Results

I. Purpose of This Notice

There are three main components to
today’s notice: (1) Discussion of
potential new regulatory thresholds for
chicken operations with dry litter
management practices; (2) the potential
creation of alternative performance
standards to encourage CAFOs to
implement new wastewater treatment
technologies and/or practices; and (3)
discussion of new financial data and
changes EPA is considering to refine the
economic analysis models used to
evaluate economic effects that potential
regulatory options may have on CAFOs.

For chicken operations with dry litter
management, EPA is considering
alternative approaches for determining
the number of broilers or laying hens
that would be considered equivalent to
1,000 animal units (AU). In the
proposed rule, EPA presented a scenario
where 100,000 chickens would be
considered equivalent to 1,000 AU. In
today’s notice, EPA presents two
possible alternative approaches for
setting this metric for chicken
operations.

EPA’s long-term environmental vision
for CAFOs includes continuing research
and progress toward environmental
improvement. The Agency believes that
individual CAFOs can be encouraged to
voluntarily develop and install new
technologies and management practices
equal to or better than those required by
baseline best available technology
economically achievable (BAT) and new
source performance standards (NSPS)
effluent guidelines regulations. Further,
EPA recognizes that some CAFOs, as
well as land grant universities, state



48100

Federal Register/Vol. 67, No. 141/Tuesday, July 23, 2002/Proposed Rules

agencies, equipment vendors, and
agricultural organizations, are working
to develop new technologies that
achieve reductions in nutrient and
pathogen losses to surface water,
ammonia and other air emissions, and
groundwater contamination. The
development of new technologies offers
the potential to match or surpass the
pollutant reduction that would be
achieved by compliance with limits and
standards promulgated in the final
CAFO rule.

Today’s notice includes EPA’s
preliminary approach for developing a
voluntary program intended to facilitate
the development of new technologies
and management practices that perform
as well as or better than BAT (and
NSPS) and may also help address the
multimedia environmental issues
confronting CAFOs. A key tenet of these
programs is that CAFOs would
voluntarily choose an alternative BAT/
NSPS performance standard as the basis
for their technology-based NPDES
permit limits (e.g., inclusion of effluent
limitations in their NPDES permits that
are different from those based on the
baseline effluent guideline).

Data that EPA is considering to use in
the economic analysis models include
both farm level and enterprise level
financial data, as well as data and
information pertaining to various
modeling assumptions used by EPA.
The financial data include data from the
U.S. Department of Agriculture (USDA),
the Food and Agricultural Policy
Research Institute (FAPRI) at the
University of Missouri, and the National
Cattlemen’s Beef Association (NCBA).
Other enterprise level data for some
sectors were collected by EPA from
various land grant universities. In
today’s notice, EPA describes the set of
financial data that EPA is considering
using to depict baseline financial
conditions at regulated CAFOs. This
notice also discusses methodological
changes EPA is considering, based on
comments received on the proposed
rule and the previous notice of data
availability (the 2001 Notice”’), to the
analytical framework used to evaluate
economic effects that potential
regulatory options may have on CAFOs.
Among the changes being considered
are the inclusion of enterprise level
financial data, inclusion of additional
measures of profitability to evaluate
post-regulatory effects at the enterprise
level, and a few ancillary assumptions.
These data and analytical changes are in
addition to those already presented by
EPA in the 2001 Notice.

EPA is seeking further public
comment on the specific data and issues
identified in this notice. However, EPA

is seeking public comment only on
these specific data and issues. Nothing
in today’s notice is intended to reopen
any other issues discussed in the CAFO
proposal or the 2001 Notice, or to
reopen the proposal in general for
additional public comments. EPA is
continuing to review the comments
already submitted on the proposed rule
and the 2001 Notice and will address
those comments, along with comments
submitted on the data and issues
identified in today’s notice, in the final
rulemaking.

II. Background

A. Proposed Rule

On January 12, 2001 (66 FR 2959),
EPA published proposed revisions to
the existing effluent guidelines for
CAFOs (40 CFR Part 412) and to certain
provisions of the NPDES regulations
applicable to CAFOs. Effluent
guidelines and standards for CAFOs
establish the technology-based effluent
discharge and performance standards
for both existing and new sources for
each of the beef, dairy, swine and
poultry subcategories. The NPDES
permit program for CAFOs defines
which animal feeding operations (AFOs)
are CAFOs and need to obtain a NPDES
permit, and establishes the specific
requirements that must be complied
with under a permit. These two existing
interrelated regulations affecting CAFOs
were originally promulgated in the
1970s.

1. Effluent Limitations Guidelines and
Standards

Under the current effluent guidelines
regulations, CAFOs are prohibited from
discharging process wastewater, except
when rainfall events cause an overflow
from a facility designed, constructed,
and operated to contain all process-
generated wastewater plus the runoff
from a 25-year, 24-hour rainfall event.

EPA proposed requiring all existing
and new CAFOs spreading manure on
cropland to limit the application rate to
the nitrogen needs of the crops and, for
those fields where additional
constraints are considered necessary, to
also ensure that the manure application
rate would not exceed the phosphorus
needs of the crops.

EPA also proposed to require all
existing beef and dairy operations to
implement controls (e.g., retrofitting
lagoons and ponds with impervious
liners) to minimize leaching to ground
water if the ground water beneath the
production area has a direct hydrologic
connection to surface water. EPA
proposed requiring all existing swine,
veal, and poultry CAFOs to eliminate all

discharges from the animal production
area (i.e., for these sectors, eliminating
the effluent guidelines provision that
allows for certain overflows due to
chronic or catastrophic rainfall).

EPA proposed that newly constructed
CAFOs should meet the same
requirements as were proposed for
existing CAFOs, except that new swine,
veal and poultry operations also would
need to implement ground water
controls where there is a direct
hydrologic connection to surface water.

For more information on the proposed
technology options, see section VIII of
the proposed rule (66 FR 3050-3070).
Section VIII of the proposed rule also
describes certain other technology
options that were considered by EPA at
proposal, such as prohibiting manure
application on frozen, snow-covered, or
saturated ground; mandatory use of
anaerobic digester systems; composting;
and surface water monitoring
requirements.

2. NPDES Regulations

Under the current NPDES regulations
for CAFOs, a “three-tier”” structure is
used to determine which animal feeding
operations (AFOs) also meet the criteria
under which they are considered
concentrated animal feeding operations
(CAFOs). Under this current NPDES
structure, (1) all AFOs with more than
1,000 AU are automatically defined as
CAFOs; (2) AFOs with 301 to 1,000 AU
are defined as a CAFO only if they meet
certain conditions; and (3) AFOs with
301 to 1,000 AU that do not meet these
conditions, and all AFOs with 300 or
less AU, become CAFOs only if they are
designated as such by the permitting
authority. (See 40 CFR 122.23 and Part
122, Appendix B).

EPA proposed several alternatives for
revising the existing CAFO definition.
Under one scenario, the current “three-
tier” structure would be retained, but
there would be certain changes to the
conditions that define an operation as a
CAFO in the middle tier (i.e., 300-1,000
AU). EPA also proposed an alternative
regulatory approach that would replace
the existing “‘three-tier” structure with a
“two-tier”” scenario for defining
operations as CAFOs. Under the “two-
tier” scenario, all animal feeding
operations with more than a specified
number of animals would be defined as
a CAFO. EPA considered several
potential thresholds that could be set
under the two-tier scenario.

EPA also proposed to revise the
definition of a CAFO to expressly
include chicken operations using dry
litter management techniques, swine
nurseries, and heifer operations. EPA
proposed to explicitly address manure
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application on land under the control of
the CAFO, and considered alternatives
for collecting information regarding
manure transferred to off-site locations.
The proposed rule also considered
certain changes that affect which
entities would be required to obtain
NPDES permits, and proposed to add
provisions requiring CAFOs that cease
operation to retain their NPDES permits
until all wastes that were generated by
the operation no longer have the
potential to reach waters of the United
States.

For more information on the proposed
changes to the NPDES regulations, see
section VII of the proposed rule (66 FR
2993-3050).

B. Notice of Data Availability

On November 21, 2001 (66 FR 58556),
EPA published a notice of data
availability presenting a summary of
new data and information submitted to
EPA during the public comment period
on the proposed CAFO regulations,
including data received from USDA.
The 2001 Notice also discussed new
data and changes being considered to
refine the cost and economic analysis
models, and to improve estimates of
pollutant reductions and monetized
benefits that would result from changes
to the CAFO regulations. EPA presented
information on potential changes that
would enhance flexibility for using
State NPDES and non-NPDES CAFO
programs, discussed options intended to
encourage broader implementation of
environmental management systems,
and described certain refinements to the
CAFO definition that were under
consideration.

III. Thresholds for Chicken Operations
Using Dry Litter Management

EPA’s existing effluent guidelines for
CAFOs apply to chicken operations
with 30,000 laying hens or broilers
when the facility has a liquid manure
handling system, and to chicken
operations with 100,000 laying hens or
broilers when the facility has unlimited
continuous flow watering systems. (See
40 CFR Part 412.10). Under the
proposed rule, the CAFO regulations
would be revised to remove language
referring to the type of manure handling
or watering system employed at laying
hen and broiler operations and would,
as a result, expand the scope of the rule
to also address chicken operations with
“dry” litter management systems. (The
term “‘dry”’ does not mean that there are
no wastewaters associated with these
types of operations. For example,
poultry waste includes manure, poultry
mortalities, litter, spilled water, waste
feed, water associated with cleaning

houses, runoff from litter stockpiles, and
runoff from land where manure has
been applied.) As proposed, the revised
CAFO regulations would establish
100,000 chickens as equal to 1,000 AU.
(See 66 FR 3010-3012).

At proposal, EPA presented two
alternative ways to structure the NPDES
regulations and define which animal
feeding operations are CAFOs. Under
EPA’s proposed “two-tier” structure, all
AFOs with more than a certain AU
threshold level would be defined as
CAFOs, and those with fewer than the
threshold would become CAFOs only if
they were designated as such by the
permittting authority. Under this
alternative, with a threshold of 500 AU,
for example, all chicken operations with
more than 50,000 chickens would be
defined as a CAFO. Under this two-tier
structure with the threshold set at 500
AU, EPA estimates 9,300 broiler
operations and 1,000 laying hen
operations would be automatically
defined as CAFOs.

In the second alternative discussed at
proposal, EPA proposed to retain the
current “‘three-tier” structure. Under
this three-tier scenario, operations with
more than 100,000 chickens would be
automatically defined as a CAFO, and
operations with 30,000 to 100,000
chickens would be defined as a CAFO
only if they met certain conditions.
Under the three-tier structure, EPA
estimates 2,950 broiler operations and
550 laying hen operations would have
more than 1,000 AU and would
automatically be defined as CAFOs.
EPA also estimates an additional 600
broiler operations and 50 laying hen
operations would be defined as middle-
tier CAFOs (i.e., those with 301-1,000
AU) using EPA’s current middle-tier
criteria. See 66 FR 2996-3004 for
additional discussion of the two-tier and
three-tier regulatory structures.

In developing the proposed rule, EPA
evaluated several methods for equating
poultry operations with dry litter
management to the existing definition of
an animal unit (See 66 FR 3010-3012).
One factor considered is that the
existing CAFO regulations already apply
to chicken operations with 100,000
laying hens or broilers when the facility
has unlimited continuous flow watering
systems. Another factor considered
relates to the manure generated by
chickens in comparison to the manure
generated by beef cattle. The average
daily manure generation from 100,000
broilers and laying hens (EPA’s
proposed metric for the number of
chickens being equal to 1,000 AU) is
comparable to the average daily manure
generation from 1,000 beef cattle (1,000
AU). Using manure waste

characterization data from USDA’s
Agricultural Waste Management Field
Handbook, EPA’s analysis indicated a
range of 82,000 laying hens to 111,000
broilers—or approximately 100,000
chickens—as being equivalent to 1,000
AU. EPA’s methodology for calculating
these values is presented in the record.
This analysis suggested a similar
threshold for chickens whether basing
the comparison of manure on the
amount of nitrogen, phosphorus, or
biochemical oxygen demand (BODs) in
the manure.

EPA is considering other thresholds
both higher and lower than the 100,000-
chicken threshold presented in the
proposed rule.

Several comments were received on
EPA’s proposed thresholds for chicken
operations, asserting EPA should
maintain a distinction between laying
hens and broilers. Other comments
asserted that EPA should determine the
value (i.e., number of birds) equating to
1,000 AU by evaluating phosphorus
content in the manure on an annual
basis as opposed to a daily basis. For
example, these comments further assert
that estimates of the annual phosphorus
production should reflect that five to six
flocks of broilers are produced per year,
and should not assume phosphorus
production continues during the periods
of the year (i.e., cleanout time between
flocks when no broilers are present)
when no manure is generated. Using an
approach for setting the threshold that
compares the phosphorus produced by
chickens annually to the phosphorus
produced by beef cattle, based on
manure waste characterization data
from USDA’s Agricultural Waste
Management Field Handbook, EPA
would estimate the 1,000 AU equivalent
as 125,000 broilers (in contrast to the
111,000 value estimated using the daily
manure generation rates). EPA’s
methodology for calculating these
values (e.g., average bird live weight;
typical number of flocks produced per
year; average time between bird
placements ) is presented in the record.
Using an alternative threshold of
125,000 broilers, EPA estimates 1,800
broiler operations would have greater
than 1,000 animal units. Because laying
hens typically are kept at CAFOs for
approximately 94 weeks of production,
they continue to produce manure
throughout the year and EPA’s previous
estimate of 82,000 laying hens as being
equivalent to 1,000 AU remains
unchanged.

Additional information regarding the
nutrient and BODs content of beef and
chicken manure can be found in section
17 of the public record for the CAFO
rulemaking. The USDA data used by
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EPA to estimate the number of broiler
and laying hen operations that would
have more than 1,000 AU under the
alternative thresholds discussed in this
notice are included in section 19.1 of
the record. Detailed information on
EPA’s analyses and assumptions
appears in section 19.5 of the record.
Section 21 of the record contains public
comments received on the proposed
rule and 2001 Notice regarding the
threshold for chicken operations. See
the ADDRESSES section of this notice for
information on how to obtain access to
the public record for the CAFO
rulemaking.

EPA is considering whether the 1,000
AU equivalent for broilers should
remain as proposed at 100,000 broilers,
or whether it should be changed to
either 125,000 broilers. EPA is also
considering whether the 1,000 AU
equivalent for laying hens should
remain as proposed at 100,000 laying
hens, or whether it should be changed
to 82,000 laying hens. EPA notes that
the thresholds codified in the current
regulations for operations with liquid
manure handling systems or unlimited
continuous flow watering systems may
remain unchanged in the final rule. EPA
solicits comment on these alternative
thresholds for broiler and laying hen
operations with dry litter management
systems, the assumptions and data used
to derive the thresholds (e.g., average
bird liveweight; typical number of
flocks produced per year; average time
between bird placements), and if other
alternative thresholds (and their
technical basis) exist that may be
appropriate for these operations.

IV. Voluntary Alternative Performance
Standards for Innovative Technologies

EPA’s long-term environmental vision
for CAFOs includes continuing research
and progress toward environmental
improvement. The Agency believes that
individual CAFOs should be
encouraged to voluntarily develop and
install technologies and management
practices that achieve pollutant
reductions equivalent to or better than
those required by the baseline effluent
guidelines regulations.

Further, EPA recognizes that some
CAFOs, as well as USDA, land grant
universities, equipment vendors and
agricultural organizations, are working
to develop new technologies that
achieve reductions in nutrient and
pathogen losses to surface water,
ammonia and other air emissions, and
ground water contamination. The
development of new technologies offers
the potential to match or surpass the
pollutant reductions that would be

achieved by compliance with limits and
standards in the final CAFO rule.

EPA received suggestions from a
number of stakeholders on the merits of
creating a framework for alternative
performance standards. Several
stakeholders believe that the current
and proposed effluent guidelines
discourage the use of innovative
treatment and pollution prevention
technologies and that EPA should
include incentives to encourage CAFOs
to use improved technologies that
would protect all environmental media
(particularly surface water, but also air
and ground water). A number of
commenters expressed support for the
inclusion of voluntary alternative
technologies which are equivalent to or
better than BAT effluent guidelines (or
NSPS requirements for new CAFOs),
and specifically requested a provision
that would allow CAFOs to discharge
treated process wastewater generated
from the production area of the CAFO.

A number of stakeholders commented
that EPA should include controls for
pathogens or antibiotics, as well as
atmospheric emissions of ammonia,
methane, or hydrogen sulfide. Other
commenters suggested that adding
flexibility in the rule to allow for the
discharge of treated process wastewater
could lead to better approaches for
addressing environmental concerns in
all environmental media, including air,
ground water, and surface water.

In view of these suggestions, today’s
notice presents two approaches,
described below, to encourage the
development of new technologies and
management practices that achieve
pollutant reductions equivalent to or
better than those that would be achieved
by the baseline BAT (and NSPS) that
will be promulgated in the final rule,
and possibly also help address
multimedia issues related to air
emissions and ground water. Under a
Production Area Approach, alternative
performance standards would focus on
the manure and wastewater discharges
from the CAFO production area and
CAFOs would be allowed to discharge
process wastes that have been treated by
technologies that result in equivalent or
better pollutant removals than would be
achieved under the baseline BAT
standard. Under the Whole Farm
Approach, CAFOs would conduct a site-
specific “whole farm” multimedia
review to target optimal pollutant load
reduction and pollution prevention
opportunities for the production and
land application areas. The Whole Farm
Approach could include an allowance
for wastewater discharge from the
production area as described for the
Production Area Approach, but most

importantly, would require the CAFO to
evaluate and implement whole farm
improvements through the use of an
audit process as a condition for
obtaining alternate effluent limits.

A key tenet of these approaches is that
CAFOs would voluntarily choose to
comply with an alternative BAT/NSPS
performance standard as the basis for
their technology-based NPDES permit
limits (e.g., inclusion of effluent
limitations in their NPDES permits that
are different from those based on the
baseline effluent guideline, to be
established by the NPDES permitting
authority on the basis of best
professional judgement). CAFOs would
not be required to enter the alternative
standards program. A CAFO choosing
not to participate in the alternative
standards program would instead be
subject to the baseline BAT limitations
(discussed below in section IV.A). EPA
previously used a similar approach in
the effluent guidelines for the pulp and
paper industry. See 63 FR 18504,
18593-18611 (April 15, 1998).

EPA solicits comment on the concepts
presented in this notice for creating
alternative performance standards to
encourage CAFOs to implement new
technologies. In sections IV.B, IV.C, and
IV.D below, EPA also solicits comment
specifically on certain aspects related to
the Production Area and Whole Farm
Approaches for creating alternative
performance standards, and on the
potential incentives that may be made
available to CAFOs participating in an
alternative performance standards
program.

A. Baseline BAT

Under the current effluent guidelines
regulations, CAFOs are prohibited from
discharging process wastewater, except
when rainfall events cause an overflow
from a facility designed, constructed,
and operated to contain all process-
generated wastewater plus the runoff
from a 25-year, 24-hour rainfall event.
The limits included in the effluent
guidelines are based on the use of
storage ponds and lagoons to contain
the process wastes and runoff, but they
do not prevent CAFOs from using
alternative technologies, as long as those
technologies also meet zero discharge or
the containment requirement. These
limitations were established on the basis
of factors specified in Clean Water Act
sections 304(b) and 306(b), including
the cost of achieving the effluent
reductions and any non-water quality
environmental impacts. EPA continues
to assess the large number of comments
and data received on the proposed rule
regarding the appropriate technology
basis for the BAT/NSPS requirements
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that will be promulgated in December
2002 (referred to in this notice as the
“baseline BAT”).

B. Production Area Approach

The Production Area Approach
focuses on manure and wastewater
discharges from the CAFO production
area. Under this approach, CAFOs
would be allowed to discharge process
wastewater that has been treated by
technologies that the CAFO
demonstrates will result in equivalent or
better pollutant removals than would be
achieved by the baseline BAT standard.
The requirements applying to
wastewater discharges could also be
coupled with either a regulatory
provision or non-regulatory guidance for
participating CAFOs to develop a plan
for achieving improvement in multiple
environmental media.

As discussed above, the baseline BAT
standard, though nominally zero
discharge, allows for untreated overflow
discharges if the system is designed,
constructed and operated to contain
process wastewater plus the runoff from
a 25-year, 24-hour rainfall. Thus, to
demonstrate that the alternative
technology would achieve equivalent or
better pollutant reductions than baseline
BAT requirements, the CAFO would be
required to submit a technical analysis,
which would include calculating the
mass-based pollutant reductions based
on the site-specific modeled
performance of the baseline BAT system
(currently, defined as a 25-year/24-hour
storage lagoon). Under this approach, a
computer simulation model could be
used to evaluate site-specific or region-
specific climate data, along with
wastewater characterization data, to
determine the mass-based pollutant
discharge that would be projected for a
system designed, constructed and
operated to achieve compliance with the
baseline BAT standard. The model
would evaluate the daily inputs to the
storage system, including all process
wastes, direct precipitation, and runoff.
It would also evaluate the daily outputs
from the storage system, including
losses due to evaporation, sludge
removal, and the removal of wastewater
for use on cropland at the CAFO or
transport off site. The model would be
used to predict the overflow from the
BAT system that would occur over a 25-
year period, and these overflow
predictions would be used to determine
the median annual predicted overflow
over the 25 years evaluated by the
model. Site-specific or other appropriate
pollutant characterization data for the
wastewater from the waste storage
system (i.e., the overflow) would then
be coupled with the overflow volume

output from the model described above
to predict the mass pollutant discharge
that would occur from a baseline BAT
system. CAFOs would be required to
meet NPDES permit conditions that
result in equivalent or improved
pollutant reductions, as compared to the
predicted mass discharge from overflow
of the baseline BAT system, for
example, on an annual basis or over the
lifetime of the permit. If a CAFO elected
to use this approach it would be
meeting the same limitations as a CAFO
under the baseline BAT, but expressed
in a different fashion (e.g., numeric
limits on a continuous discharge versus
a limit of zero discharge with an
allowance for discontinuous overflows).
To illustrate this type of analysis, EPA
has prepared an example evaluation
using model farm characteristics. This
example is available in section 19.6.2 of
the rulemaking record. Land application
activities would be required to
correspond to an approved nutrient
management plan.

A variation of this approach could be
based on a more holistic approach that
considers other environmental media
besides discharges to surface water.
Under this approach, CAFOs would be
authorized to comply with alternative
BAT/NSPS performance standards if
they implement technologies and
management practices that result in
equivalent or improved pollutant
reductions, including all media. CAFOs
that achieve significant reductions in air
emissions or ground water discharges
for a pollutant would qualify for less
stringent limits on discharges to surface
water to be established on the basis of
best professional judgement. In essence,
EPA would be using the authority of
Clean Water Act section 304(b) to
establish alternative BAT requirements
that address the non-water quality
environmental impacts from controls of
discharges to other media, as well as the
costs of those controls. One challenge
with this approach is how to determine
“equivalence” across environmental
media.

This approach would essentially
divide up CAFOs within a subcategory
into different segments. Those CAFOs
which have undertaken or will
voluntarily undertake actions to control
air emissions or ground water
discharges can be distinguished from
facilities which have not under Clean
Water Act sections 304(b) and 306(b),
because they face different economic
achievability concerns related to the
costs of compliance with the effluent
guidelines, or because their activities
will have fewer non-water quality
environmental impacts. EPA adopted a
similar set of alternate requirements for

the pesticide chemicals formulating,
packaging and repackaging industry
when EPA found that facilities using an
alternative pollution prevention
approach would reduce air emissions.
See 61 FR 57518, 57525—26 (November
6, 1996).

EPA solicits comment on the
following: (1) The criteria and process
that would be used under the
Production Area Approach to
demonstrate performance equivalent to
or better than the baseline BAT
technology; (2) the appropriate
methodology for translating annual
mass discharge estimates into an NPDES
permit limitation; (3) approaches for
comparing the intermittent overflow
discharge that would occur under the
baseline BAT requirement to the
continuous treated discharge that may
be allowed under an alternative
performance standard; and (4) whether
a holistic approach that considers
pollutant reductions across all
environmental media would be
appropriate, how equivalence across
media could be determined
operationally and embodied in NPDES
permit limits, on what statutory basis
could EPA distinguish CAFOs that
employ the holistic approach, and
whether the NPDES permit could and
should mandate compliance with the
pollutant reductions achieved across
media.

C. Whole Farm Approach

The Whole Farm Approach is based
on conducting a site-specific
multimedia review to target optimal
pollutant load reduction and pollution
prevention opportunities for both the
production and land application areas.
This approach could include an
allowance for wastewater discharge
from the production area as described
for the Production Area Approach, but
most importantly, would require the
CAFO to evaluate and implement
whole-farm environmental
improvements through the use of a site-
specific audit process as a condition for
qualifying for alternative BAT limits. At
a minimum, as part of the audit, the
CAFO would be required to use a mass-
balance approach to address site-
specific concerns (e.g., karst geology,
flood plains) and to quantify their
existing releases; identify the potential
to reduce losses from the production
area, land application area, and transfer
of manure off site; and identify specific
opportunities to reduce the largest
releases (to surface water, ground water,
air, or land). In general, EPA would
expect the CAFO to evaluate releases
that occur at the point of generation first
to minimize or eliminate waste
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production and air emissions, followed
by an evaluation of the waste handling
and management systems, and ending
with an evaluation of land application
and off-site transfer operations.

CAFOs would need to develop and
implement a plan for the operation that
generates improvement across multiple
environmental media. The plan would
identify the specific technologies or
practices that will be installed or
implemented to achieve the estimated
pollutant reductions, and provide
criteria that demonstrate effective
performance of these technologies or
practices that could be used to
determine compliance. The specific
approaches used would be expected to
vary somewhat among operations and
would be selected by the CAFO as being
effective for the particular operation.
Potential approaches could include:

* Implementation of feeding
strategies (to reduce or eliminate
nutrients, hormones, and/or antibiotics);

* Installation of new and innovative
waste management technologies;

* Changes to animal housing;

» Changes to the type and frequency
of cleaning operations;

» Controls for the existing waste
management system (e.g., storage liners,
covers);

» Energy recovery systems;

 Centralized waste treatment or
processing;

« Stabilization and production of
value-added products;

» Changes to land application
methods (e.g., erosion control measures,
incorporation/injection);

» Controls for air emissions (e.g.,
ammonia, particulate matter, methane,
hydrogen sulfide);

* Implementation of methods to
ensure off-site land application follows
nutrient management plan approach;
and

¢ Implementation of a mortality
disposal plan.

The implementation plan would need
to present data to demonstrate that the
plan results in whole-farm reductions in
pollutant releases to surface waters
equivalent to or better than would be
achieved by the baseline BAT
requirements. As discussed under the
Production Area Approach, this would
result in equivalent BAT effluent
limitations, but expressed in a different
fashion.

Alternatively, the Whole Farm
Approach could also be based on a more
holistic measure of pollutant reduction
and allow trade-offs among reductions
in discharges to different media, as long
as the plan resulted in equivalent or
improved pollutant reduction overall.
As discussed above in section IV.B,

such an approach would need to
determine how to compare reductions
across environmental media. As
discussed under the Production Are
Approach, EPA would utilize its
statutory authority to distinguish
between facilities that voluntarily
achieve reductions to other media and
those that do not, on the basis of cost,
non-water quality environmental
impacts, or other factors.

To illustrate the Whole Farm
Approach, EPA has prepared a
hypothetical example process
evaluation using model farm
characteristics. This example is
available in section 19.6.2 of the record.

The whole farm approach offers many
benefits to the CAFO and to the
environment. By targeting reductions of
pollutant releases to all media, the
CAFO may find ways tailored to the
individual site to more cost-effectively
minimize environmental impacts. The
approach offers flexibility in choosing
an environmental system that is most
effective and affordable for the specific
site, and encourages CAFOs to go
beyond the minimum regulatory
requirements. This type of program also
offers opportunities for state and local
partnerships to evaluate location-
specific issues and develop targeted
approaches.

A potential obstacle to implementing
new technologies is the tension between
a requirement that CAFOs comply
immediately with BAT at the time of
permit issuance, and the time that may
be required to develop and implement
a new technology. While immediate
compliance may promote, in the short
term, prompt implementation of BAT
technologies, EPA is concerned that
such a requirement can also discourage
CAFOs from fully investigating and
implementing alternative technologies
that may be better than the baseline
BAT technology. EPA is considering, as
part of the Whole Farm Approach only,
providing CAFOs who choose to
implement whole-farm multimedia
approaches under the alternative
standards program additional time to
implement and meet the alternative
performance standards. In this way,
EPA hopes to provide an incentive for
CAFOs to implement whole-farm
reductions in pollutant releases. EPA
used a similar approach in the effluent
guidelines for the pulp, paper, and
paperboard industry. Facilities were
required to meet BAT reflecting existing
practice in the short-term in order to
implement a more aggressive BAT (not
economically achievable in the short-
term) at a later date.

While EPA public recognition
programs already exist, the Agency

believes that it may also be appropriate
to develop and implement a program
unique to this industry as an incentive
to invest in new technologies and
whole-farm approaches to reducing
pollutant releases. As part of a public
recognition program, EPA could
establish criteria under which CAFOs
would qualify to receive public
recognition on an annual basis. In
addition to commitments leading to and
achievement of the limits specified or
additional reductions associated with a
whole farm approach, such criteria
would likely include some form of
periodic compliance audit and could be
structured to give CAFOs flexibility to
implement an environmental
management system approach. EPA
would then recognize the qualifying
CAFOs each year through a public
event.

EPA solicits comment on the
following: (1) The criteria and process
that would be used under the Whole
Farm Approach to demonstrate
pollutant reductions equivalent to or
better than the baseline BAT
technology; (2) the appropriate
methodology for translating the actions
identified in the plan for the Whole
Farm Approach into an NPDES permit
limitation; (3) approaches for comparing
the intermittent overflow discharge that
would occur under the baseline BAT
requirement to the whole-farm actions
CAFOs propose to undertake; (4) the
length of time CAFOs should be
afforded to implement whole-farm
pollutant reduction actions; and (5) the
possible incentives described in this
section for CAFOs implementing the
Whole Farm Approach, the applicable
criteria used to qualify for the
incentives, the type of public
recognition that would be afforded, and
the frequency for recurring public
recognition.

D. Process and Incentives for
Participating in Alternative Standards

CAFOs interested in pursuing either
alternative standards approach should
have a good compliance history. The
facility would also be expected to
conduct an analysis of their operation
(as described above in sections V.B. and
V.C.) and prepare a proposed alternative
program plan including the results of
the analysis, the proposed method for
implementing new technologies and
practices, and the results demonstrating
that these technologies and practices
perform equivalent to or better than
baseline BAT. This plan would be
included with their permit application
or renewal, and would be incorporated
into the permit. EPA solicits comment
on: (1) The process and criteria that
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should be used by CAFOs to apply and
qualify for participation in the
alternative performance standards
program; (2) whether CAFOs that have
a deadline for “future BAT” under an
alternative performance standards
program should have interim milestones
incorporated in their permits towards
meeting the ultimate BAT standard; (3)
how the program should address CAFOs
that volunteer to participate in the
alternative standards program, yet later
back out of the alternative standards
program without implementing the
changes outlined in their plan; (4) on
the length of time that CAFOs should be
afforded for development and
implementation of the plan; and (5)
what should the BAT basis be for
requirements during the period of
development of the alternative
standards program (e.g., “‘existing
effluent quality,” as EPA used for the
pulp and paper effluent guidelines, or
some other basis).

CAFOs potentially may derive
substantial benefits from participation
in the alternative standards approach,
through greater flexibility in operation,
increased good will of neighbors,
reduced odor emissions, and potentially
lower costs. EPA is also exploring
opportunities for other possible
incentives to encourage participation in
this program. EPA solicits comment on
the possible incentives discussed in this
notice, and invites suggestions for other
incentives that should be made
available.

V. Changes to the Economic Analysis

This section presents changes that
EPA is considering to the methodology
and underlying financial data that it
uses to assess the economic effects of
the final regulations to CAFOs. Many of
these changes reflect comments and
new data that EPA has obtained since
proposal, which were broadly described
in the 2001 Notice. Today, EPA presents
additional information on the approach
and data that would be used for an
economic analysis of the final rule.
Section V.A of this notice describes the
modeling framework and changes being
considered to assess financial effects to
regulated CAFOs. Section V.B of this
notice describes the financial data that
EPA is considering using to depict
baseline conditions at model CAFO
facilities. Section V.C discusses
preliminary results of analyses using
these alternative data and approaches.

A. Changes to Model Framework and
Assumptions

EPA expects the economic analysis
for the final rule will retain the general
modeling framework that the Agency

used to assess economic effects for the
proposed rule (see 66 FR 3079-3103),
with the modifications discussed in the
2001 Notice (see 66 FR 58577-58591).
The 2001 Notice describes a range of
methodological changes and financial
data EPA was considering using to
improve its analysis. Today’s notice
provides further information on the
specific changes being considered for
the modeling framework and financial
data EPA will use to analyze the
regulatory options for the final rule.

1. Farm Level Analysis

The farm level analysis that supports
the final rulemaking is expected to
retain the same general framework used
for the proposed rule. Specifically,
financial impacts are assessed using a
sales test, discounted cash flow
analysis, and a debt-asset test. This
evaluation is conducted using farm level
financial data that are described in
Section V.B of this notice and are
available in EPA’s record. These farm
level data reflect income and cost
information spanning an operation’s
primary livestock production, as well as
secondary livestock and crop
production, government payments, and
other farm-related income. As
conducted for the proposed rule, EPA
would divide the resultant regulatory
impacts into defined categories.
Operations with estimated financial
effects that are ‘““affordable” or
“moderate” would not be considered to
be vulnerable to closure post-
compliance and would, therefore, be
considered to indicate economic
achievability. Operations with estimated
financial “stress” would be considered
to be vulnerable to closure and may not
be considered to indicate economic
achievability, subject to other
considerations.

To address public comments
submitted to EPA on the overall
analysis, EPA is considering making
three general changes to its analytical
framework at the farm level.

First, for the final analysis, EPA
proposes to use a sales test that would
use pre-tax incremental cost, as opposed
to costs that take into account potential
tax savings (post-tax), which was
assumed at proposal. These pre-tax
costs would be compared to total farm
level revenues and that ratio would be
used as an initial screener to determine
the need for additional analysis using
EPA’s discounted cash and debt-asset
tests.

Second, EPA is considering using
alternate baseline debt and asset
information for several livestock sectors
(beef, heifer, veal, dairy, and hog) that
EPA has obtained since proposal and is

considering a change to the debt-asset
threshold values that would indicate
financial stress for these sectors.
Consideration of alternative debt and
asset data for these sectors is consistent
with recommendations by National
Cattlemen’s Beef Association (NCBA),
the National Milk Producers Federation
(NMPF), and the National Pork
Producers Council (NPPC) and other
industry commenters. Data submitted to
EPA by NCBA and the Food and
Agricultural Policy Research Institute
(FAPRI) during the comment period
indicate that larger, more intensive, or
expanding cattle feeding operations
tend to carry more debt than that
assumed by EPA for the proposal.
(Average USDA-reported data cover a
broader range of farm types and sizes,
including small farms and non-
confinement operations that are not
covered by the regulations.) Financial
data submitted by NCBA and FAPRI
indicate that confinement operations
with more than 1,000 AU have baseline
debt-asset levels greater than the USDA-
recommended 40 percent, ranging from
60 percent to more than 70 percent in
the beef, dairy and hog sectors. Since
USDA’s recommended 40 percent
benchmark value may not be suitable for
assessing the larger confined cattle,
dairy, and hog operations affected by
EPA’s regulations, EPA is considering
using an alternate threshold value for its
debt-asset test for these sectors. Based
on recommendations by NCBA
submitted to EPA since the proposal,
EPA is considering an 80 percent
threshold value to indicate financial
stress (see information submitted by
NCBA at DCN 375047 in the record).
EPA requests comment on the use of an
alternative benchmark, such as 80
percent, for these sectors, if alternative
data are used. EPA also requests
comment on the use of alternative debt
and asset data for the cattle, dairy, and
hog sectors. These data are available in
the rulemaking record (see: DCN 175044
and DCN 175038). (Due to limited data,
EPA will continue to use USDA-
reported average debt and asset
information for the poultry sectors
(broiler, egg, and turkey) and will
continue to assess changes in the debt-
asset test for these sectors assuming a 40
percent benchmark, as was done in the
analysis for the proposed rule.)

A third change being considered for
the final analysis involves the use of
time series data to project available
financial data onto a 10-year time
horizon for EPA’s discounted cash flow
analysis. For the proposed rule, EPA
used data projections by USDA. As
discussed in the 2001 Notice, many
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commenters disagree with the use of
this data series as the basis for EPA’s
projections. To address these comments
for the final analysis, EPA is considering
using alternative timeline data from
FAPRI (hog and poultry sectors), USDA
(dairy sector), and NCBA (cattle sector)
to project future earnings from the 1997
baseline data. A summary of these data
and EPA’s projected values based on
these data is available for review at DCN
375084. The method that EPA uses to
project the baseline data follows the
approach used for the proposal analysis,
as discussed in the Economic Analysis
for the proposed rule.

2. Enterprise Level Analysis

For the final rule, EPA is considering
expanding upon the analysis developed
for the proposed rule by including an
assessment of the financial effects on
the enterprise level (e.g., an operation’s
livestock or poultry enterprise). This
modeling change would address
comments expressed by many
commenters, including FAPRI, other
land grant university researchers, and
industry, as well as USDA, as discussed
in the 2001 Notice (66 FR 58580—
58582). These comments are supported
by alternate enterprise level data that
were submitted to EPA since proposal
and presented in the 2001 Notice. An
enterprise level analysis would
recognize that a farm may be unwilling
to cross-subsidize a continually failing
livestock operation. Also, this approach
would recognize that a failing enterprise
with continuous cash flow problems
would have limited access to financing
for capital replacement and/or
expansion, despite the health of the
overall business. EPA is considering
addressing this concern by including, as
part of its final analysis, an assessment
of changes in enterprise level
profitability, in addition to the results of
the farm level analysis. This analysis
would be conducted using the
enterprise level financial data described
in Section V.B of this notice. A
summary of these data are available at
DCN 375084 in the rulemaking record.

Since the publication of the 2001
Notice, EPA has evaluated ways to
incorporate an enterprise level analysis
as part of its assessment. To evaluate
enterprise level effects, EPA is
considering using enterprise level net
cash income to develop a discounted
cash flow (DCF) estimate for each model
enterprise over the 10-year time frame of
the analysis. The net present value of
cash flow is compared to the net present
value of the total cost of the regulatory
options. If the farm level analysis shows
that the regulations impose ‘“‘affordable”
or “moderate” effects on the operation,

the enterprise level analysis would be
conducted to determine whether the
enterprise’s cash flow is able to cover
the cost of regulations. Over the analysis
period, if an operation’s livestock or
poultry enterprise maintains a cash flow
stream that both exceeds the cash costs
of the BAT option (operating and
maintenance costs plus interest) and
also covers the net present value of the
principal payments on the capital, EPA
would assume that the enterprise will
likely not close due to the CAFO
regulations. EPA is also considering
whether to add some measure of capital
replacement costs to both its farm and
enterprise level cash flow analysis. This
analysis would be conducted on a pass/
fail basis. If the net present value of cash
flow minus the net present value of the
BAT costs is greater than zero, the
enterprise passes the test and the
enterprise is assumed to continue to
operate. If the net present value of cash
flow is not sufficient to cover the net
present value of the cost of the
regulations, EPA would assume that the
CAFO operator would consider shutting
down its livestock or poultry enterprise.

The enterprise level analysis would
build on the farm level analysis,
evaluating effects at a farm’s livestock or
poultry enterprise. If the operation
shows farm level impacts that are
“affordable” or “moderate,” then an
enterprise level analysis is conducted to
determine whether the operation’s
livestock or poultry enterprise remains
viable. If enterprise level profitability
remains positive over the period of the
analysis, then the requirements would
be determined to be economically
achievable to the entire operation, as
well as the livestock or poultry
enterprise at the business. Enterprise
level results would be presented in
addition to estimated farm level effects
(i.e., estimated farm impacts would
comprise a subset of reported enterprise
impacts) and both the farm and
enterprise level results could be
considered in determining economic
achievability. Results indicating
“‘affordable” or “moderate” farm level
effects, but where enterprise level
profitability is negative (i.e., the farm
remains in business but the livestock or
poultry enterprise at that business is
discontinued) would be subject to
further analysis before a final
assessment is made. Operations that are
determined to experience financial
“‘stress” at the farm level would not be
further evaluated because it is assumed
that these facilities would go out of
business. Additional information about
this analysis is provided in the
rulemaking record (DCN 375084).

3. Other Model Framework Changes

A summary of other changes being
considered for the economic models is
as follows. First, EPA is considering
expanding the range of cost estimates
per representative farm to account for
variability across operations based on
expected capital and management
improvements needed, using data from
USDA. These data were discussed in the
2001 Notice (see 66 FR 58572—58573).
This change, along with other changes
to expand EPA’s costing approach,
would effectively increase the number
of cost models in EPA’s analysis from
about 200 to approximately 1,600
representative models. Second, for
reasons outlined in the 2001 Notice,
EPA may not include a debt feasibility
test as part of its analysis of the final
rule because a down payment
assumption is not necessary given EPA’s
joint analysis of debt-to-asset ratios and
cash flow (see 66 FR 58583—58584).

EPA continues to review options to
consider additional potential cost offsets
as part of its final analysis, including
available cost-sharing and technical
assistance to farmers under various
Federal, State and local conservation
programs. In particular, at the Federal
level, new farm bill legislation passed
this spring by Congress may
significantly raise government
expenditures for USDA conservation
programs. For example, total
Environmental Quality Incentives
Program (EQIP) authorization for FY
2002-2007 is $5.8 billion, ranging from
$400 million to $1.3 billion per year
over the period. This compares to
current authorized levels of about $200
million per year. The new legislation
targets 60 percent of available EQIP
funds to livestock and poultry
producers, including confinement and
grass-based systems (the latter
accounting for about 70 percent of total
livestock and poultry operations). The
new legislation also removed the
previous eligibility requirements under
EQIP that restricted funding for certain
structural practices to operations with
fewer than 1,000 animal units (as
measured by USDA), replacing this with
an overall payment limitation of
$450,000 per producer over the
authorized life of the 2002 Farm Bill.
Under EQIP, cost sharing may cover up
to 75 percent of the costs of certain
conservation practices. The debate
surrounding these increased funding
levels included a focus on assisting
producers to comply with
environmental regulations.

EPA believes that this increased
funding in EQIP and other USDA
conservation programs may benefit
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farmers and offset compliance costs
incurred by some facilities under the
CAFO regulations by increasing farm
access to government cost-share dollars
and increased technical assistance. EPA
is considering two approaches that
would incorporate cost share
assumptions as part of EPA’s CAFO
level analysis. One approach would
assume that cost sharing would cover
up to 75 percent of the estimated capital
compliance costs, spread out over the 10
year period of the analysis. A second
approach would be similar to that
adopted for a previous USDA and EPA
impact analysis of confined animal
operations and would assume average
per-farm cost share information, as
reported by USDA, as an offset to
estimated capital costs. EPA solicits
comment on these possible approaches
and requests additional information to
incorporate cost share assumptions as
part of EPA’s CAFO level analysis.
Specifically, EPA requests information
on how to account for uncertainty about
actual program funding levels and
uncertainty about which producers
would obtain these funds and in what
amount.

EPA will also continue to evaluate
expected broader market level changes
and adjustments. EPA is considering
adjustments to the approach used for
the proposal analysis by instead
utilizing predicted price and quantity
changes from EPA’s market model
analysis. The market model output
information would be used to adjust the
baseline financial data that are assumed
for EPA’s CAFO level analysis. Such an
approach is more consistent with
previous regulatory analyses conducted
by EPA’s effluent guideline program
(e.g.: 65 FR 49686). EPA solicits
comment on this modification to the
approach used for proposal.

B. Changes to the Baseline Financial
Data

This section provides information
specific to each animal sectors and
describes the data that EPA is
considering using, given the availability
of financial data from a variety of
sources. More detailed citations and the
actual farm and enterprise level input
data that EPA is proposing to use for its
analyses are included in the rulemaking
record, with a summary of these data
available at DCN 375084.

1. Overview

EPA received many comments on the
financial data used to estimate CAFO
level effects for the proposed rule. For
proposal, EPA incorporated only farm
level financial data into its analysis. For
the final regulations, EPA is considering

using these farm level data for some
animal sectors, substituting the 1997
USDA with other data received by EPA
in conjunction with financial data
specified at the enterprise level. This
change in the approach and underlying
data for the analysis is discussed in the
2001 Notice (see 66 FR 58585-58590).
This section discusses the data that EPA
is considering using for its final
analysis.

For most sectors, EPA will continue to
use available 1997 data from USDA
reflecting financial conditions at the
farm level, which EPA used for
proposal. For two sectors—the cattle
feeding and hog sectors—EPA is
replacing the 1997 USDA data used for
proposal with other data presented in
the 2001 Notice. For cattle, EPA uses
financial data provided by NCBA and
FAPRYI; for hogs, EPA uses farm level
data from USDA. For the dairy and
poultry sectors, EPA will continue to
employ the 1997 USDA financial data
used for proposal.

To address comments that criticize
EPA’s use of a single year of financial
data to reflect baseline conditions, EPA
is considering adjusting the financial
data for the cattle, hog, and dairy sectors
based on other available published data
from USDA, FAPRI, and the land grant
universities to average out conditions
over multiple years. This approach
involves incorporating other available
data into the analysis to obtain average
conditions over a multiple year time
frame, as discussed in the 2001 Notice
(see 66 FR 58590-58591). Due to lack of
multiple years of financial data for the
poultry sectors, EPA is not able to use
this approach for those types of
operations and is instead continuing to
use a single year of data.

2. Cattle Sector

As discussed in the 2001 Notice, EPA
is considering not using the farm level
data used for the cattle feeding sector
used in the proposed rule analysis
because of USDA concerns that these
data are reflective of cow-calf operations
and are not suitable for evaluating
impacts to cattle feeding operations (see
66 FR 58585—58587). Instead, for its
final analysis of impacts to the cattle
feeding sector, EPA is considering using
financial data submitted by NCBA and
FAPRI (see: DCN 175044 and DCN
175038).

For operations with more than 1,000
AU, EPA would use data provided by
NCBA for operations with an average of
52,000 head. For operations with
between 300 and 1,000 AU, EPA would
use data submitted by FAPRI for a 500-
head feedlot enterprise. For the
purposes of EPA’s analysis, and because

of lack of additional available data, EPA
assumes these data reflect baseline
financial conditions for operations with
fed cattle, veal, and heifers. Both the
NCBA and FAPRI data represent
enterprise level conditions. Farm level
data are not available; therefore, EPA’s
analysis will assume that farm and
enterprise conditions are the same.
Information on EPA’s rationale for
selecting these data for its analysis is
provided in the rulemaking record (DCN
375084).

To address recommendations that
EPA average out baseline conditions to
better account for year-to-year
variability and pricing cycles (see 66 FR
58590), EPA uses the three years of
survey data (1997—-1999) provided by
NCBA to calculate an average gross
revenue value for its analysis using the
sales test. Using the FAPRI data, which
provides a 2000 base year along with
several years of projected data (2000—
2011), EPA uses the first 3-years of
reported revenue (2000 to 2002) to
obtain an average total revenue value.
EPA uses average values to address
recommendations expressed during the
public comment period that EPA
consider ways to depict financial
conditions over multiple years, despite
the availability of a single year of
available data only in some cases (see 66
FR 58590).

Accounting for variability and
changing conditions over multiple years
is already incorporated into EPA’s DCF
analysis, which spans a 10-year time
frame (1997-2006) and utilizes time
series projections. This approach is
consistent with that used for the 2001
proposal. For this analysis, EPA obtains
net cash income estimates at both the
farm and enterprise level for the base
year (1997) from the available data. EPA
uses NCBA data for 1997 for cattle
operations with more than 1,000 AU;
EPA derives a base year estimate from
available FAPRI data for 2000, back-
calculated to 1997 using the NCBA time
series data.

EPA projects out the 1997 baseline
data using NCBA-reported data on costs
and returns to feedlot enterprises,
expressed as dollars per marketed head
to obtain a cash flow stream over the
analysis period (1997 to 2006). NCBA’s
projection covers the 10-year analysis
period, relying on historical data and
pricing trends in the cattle cycle that
correspond to the three years of data in
their survey. EPA uses projected returns
made by NCBA that were submitted to
EPA, along with comments and
alternate financial data on the proposed
rule because both FAPRI and USDA
baseline projections report net returns to
cow-calf operations only, which do not
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correspond to cattle feeding operations
that are affected by the regulations;
other cattle sector projections provided
by FAPRI do not cover the 1997-2006
time period for EPA’s analysis. The
method that EPA uses to project the
baseline data follows the approach used
for the proposal analysis, as discussed
in the Economic Analysis supporting
the 2001 proposal. From this projected
cash stream, EPA estimates the net
present value estimates for use in its
DCF analysis. Additional information is
available in the rulemaking record (DCN
375084).

For the debt-asset test, EPA is
considering using FAPRI data on total
assets and total liabilities for similar
size operations in this sector, replacing
USDA asset and liability data (used for
proposal) with alternative FAPRI data.
Use of these alternative data address
concerns expressed during the public
comment period about EPA’s
assumptions of baseline debt and equity
conditions at CAFOs and the data on
debt and assets assumed for the
proposed rulemaking, as discussed in
the 2001 Notice (66 FR 58582—-58583).

A summary of the baseline financial
data that EPA is considering using for
its final analysis of this sector is
available for review at DCN 375084.

3. Dairy Sector

For dairy operations, EPA is
continuing to use the 1997 USDA farm
level data that were used for the
proposal analysis. However, USDA
recently submitted alternative farm level
data for dairy operations from a 2000
USDA survey of this sector that EPA is
considering using. These data include
farm and enterprise level data and are
available for review at DCN 375085. For
the enterprise level analysis, EPA is
considering using financial data
obtained during the comment period
from FAPRI (DCN 175038), as presented
in the 2001 Notice (66 FR 58588—
58589). Information on EPA’s rationale
for selecting these data for its analysis
is provided in the rulemaking record
(DCN 375084).

To address recommendations that
EPA average out baseline conditions to
better account for year-to-year
variability and pricing cycles (see 66 FR
58590), EPA would adjust the available
1997 gross income data prior to
evaluating these data as part of EPA’s
sales test using published USDA cost
and returns data for U.S. dairy
operations, spanning 1993 to 2000.
These national level data are used to
create an index of 8 years of farm level
financial data from which to project out
1997 gross sales data, producing an
average 8-year revenue value.

Accounting for variability and
changing conditions over multiple years
is already incorporated into EPA’s DCF
analysis, which spans a 10-year time
frame (1997-2006). This approach is
consistent with that used for the 2001
proposal. For this analysis, EPA obtains
net cash income estimates at both at the
farm and enterprise level for the base
year (1997) from the available data. At
the farm level, EPA projects out the
1997 baseline data using USDA-reported
net returns for the dairy sector to obtain
a cash flow stream over the analysis
period (1997 to 2006). At the enterprise
level, EPA is considering using the 2000
net cash income for representative dairy
operations submitted by FAPRI. The
2000 data are back calculated to 1997
and projected from 2000 to 2006 using
the same USDA-reported net returns for
the dairy sector used for farms. EPA
continues to use USDA’s projections
because other available projections do
not regularly report net returns per milk
cow or cover the 1997-2006 time period
for EPA’s analysis. The method that
EPA uses to project the baseline data
follows the approach used for the
proposal analysis. From this projected
cash stream, EPA estimates the net
present value estimates for use in its
DCF analysis. Additional information is
available in the rulemaking record (DCN
375084).

For the debt-asset test, EPA is
considering using FAPRI data on total
assets and total liabilities for similar
size operations in this sector, replacing
USDA asset and liability data (used for
proposal) with alternative FAPRI data.
Use of these alternative data address
concerns expressed during the public
comment period about EPA’s
assumptions of baseline debt and equity
conditions at CAFOs and the data on
debt and assets assumed for the
proposed rulemaking, as discussed in
the 2001 Notice (66 FR 58582-58583).

A summary of the baseline financial
data that EPA is considering using for
its final analysis of this sector is
available for review at DCN 375084.

4. Hog Sector

As discussed in the 2001 Notice, EPA
is substituting the 1997 USDA data for
hog operations used for proposal with
other data obtained by EPA since
proposal (see 66 FR 58587—-58588). For
the hog sector, EPA is not using the
financial data that it used for the
proposal analysis because of concerns
expressed by USDA that 1997 data are
not representative, because they reflect
conditions where hog prices were
unusually high. For the final analysis,
EPA proposes to use alternate farm level
and enterprise level data from USDA.

These cover a broader range of hog
production types, including both farm
and enterprise level conditions across
three types of operations: Independent
owner-operator farrow-finish and
farrowing operations, contract grow-
finish operations, and independent
grow-finish operations. Information on
EPA’s rationale for selecting these data
for its analysis is provided in the
rulemaking record (DCN 375084).

As anticipated by EPA in its 2001
Notice, initial data obtained by EPA
from USDA were not readily analyzable
by EPA and since the publication of the
Notice, EPA has been working with
USDA to resolve these issues and obtain
additional data. Since the publication of
the 2001 Notice, EPA has obtained data
from USDA that report farm income
excluding non-cash items that were
included by USDA in the original
submittal of these data. USDA’s new
submittal also includes corresponding
farm level data. These data are available
in the rulemaking record (DCN 375064).

To average the available baseline
financial data over multiple years, EPA
adjusts the 1998 data using published
USDA cost and returns data for both
farrow-finish and grow-finish
operations. These data cover 1995 to
1999. For this analysis, EPA uses
national level data to create an index to
develop 5-years of farm level financial
data from which to extrapolate the 1998
farm data. The 1998 data are
extrapolated over the time frame by
apportioning costs and revenues on the
basis of changes in costs, revenues, and
returns reported for 1995 through 1999.
This type of adjustment is discussed in
the 2001 Notice (66 FR 58590-58591)
and addresses comments received on
the proposal analysis by averaging out
baseline conditions to better account for
year-to-year variability and pricing
cycles. Using this approach and USDA
data, EPA obtains the average farm level
revenue values that EPA uses for its
sales test.

EPA’s DCF analysis already
incorporates changes over multiple
years, spanning a 10-year time frame
(1997-2006). This approach is
consistent with that used for the 2001
proposal. However, net cash income
reported by USDA for hog enterprises in
1998 continues to be negative in some
cases. When these 1998 values were
extrapolated to the 1995-1999 time
period, as is done for the farm level
data, cash flow on average over this 5-
year period continues to be negative for
some representative facilities. The
primary reason for these negative
income values is that 1998 was a year
where hog prices dropped dramatically.
At the farm level, USDA-reported net
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cash income is positive, although likely
low when compared to other years.

Because of persistently negative net
cash income due to 1998 market
conditions in the hog sector, EPA is
unable to readily analyze these data for
its analysis and is considering
additional modifications to the data
obtained by USDA. The principal
modification to these data by EPA
would be the adjustment of these data
to reflect expected price rather than
actual price for 1998 and 1999. The
approach that EPA proposes to use is
based on an approach recommended by
USDA Economic Research Service (ERS)
personnel. This recommended approach
uses price projections from USDA’s
World Agricultural Supply and Demand
Estimates (WASDE) published in 1997
as an indicator of expected 1998 price
level in the hog sector. Applying this
approach provides an expected price of
about $47 per hundredweight (cwt.)
across all hog operations for that year,
compared to the actual price of under
$35 per cwt. reported in 1998.
Adjustment of the original USDA data is
necessary to avoid the need for EPA to
regard these operations as baseline
closures and remove them from the
analysis.

EPA is considering using the resultant
expected price for 1998 to adjust the
enterprise level data provided to EPA by
USDA. (EPA would not adjust USDA-
reported farm level data since these data
may be analyzed by EPA without
adjustment.) Once the 1998 enterprise
level data are adjusted, EPA would
derive a base year estimate by back-
calculating to 1997 using a 5-year index
that EPA created based on the same
USDA national level cost and returns
data for farrow-finish and grow-finish
operations from 1995 to 1999, as is used
to extrapolate farm level revenues. EPA
is proposing to replace the USDA
reported data for 1998 and 1999 with
EPA adjusted values based on the
expected market prices during this
period. EPA solicits comment on this
approach. EPA has presented the results
of these adjustments of the original data
to USDA ERS personnel, who are
reviewing the approach and resultant
adjustments to these data. EPA would
project out the 1997 baseline data using
FAPRI timeline data of net returns for
the hog sector to obtain a cash flow
stream over the analysis period (1997 to
2006). From these data, EPA would
estimate the net present value of
expected cash flow for use in its DCF
analysis. Additional information on
EPA’s adjustment of these data is
available in the rulemaking record (DCN
375083).

For the debt-asset test, EPA is
considering using FAPRI data on total
assets and total liabilities for similar
size operations in this sector, replacing
USDA asset and liability data (used for
proposal) with alternative FAPRI data.
Use of these alternative data address
concerns expressed during the public
comment period about EPA’s
assumptions of baseline debt and equity
conditions at CAFOs and the data on
debt and assets assumed for the
proposed rulemaking, as discussed in
the 2001 Notice (66 FR 58582-58583).

A summary of the baseline financial
data that EPA is considering using for
its final analysis of this sector is
available for review at DCN 375084.

5. Poultry Sector

For EPA’s farm level analysis, EPA is
continuing to use the 1997 USDA farm
level data for broiler, egg layer, and
turkey operations used by EPA for its
proposal analysis. Since proposal,
additional farm level data for these
sectors have not been made available.
EPA also continues to use USDA data
on total assets and total liabilities for the
debt-asset test, which EPA used for
proposal. Despite concerns expressed
during the public comment period about
EPA’s assumptions of baseline debt and
equity conditions at CAFOs, EPA was
not able to obtain alternate debt-asset
information.

For the enterprise level analysis, EPA
is considering using enterprise budget
data collected by EPA from Oklahoma
State University (contract broiler
operations), North Carolina State
University (contract turkey hen and
turkey tom operation), and Iowa State
University (independent-owner egg
operation). These data are available in
the rulemaking record (see: DCN
175024, DCN 375036, DCN 375048, and
DCN 375049). Despite an extensive
search of available data, EPA is unable
to locate financial data that capture each
of the possible types of poultry
operations, including whether an
operation is independently owned and
operated or whether the operation raises
animals under contract. Additional
information on EPA’s rationale for
selecting these data for its analysis is
provided in the rulemaking record (DCN
375084).

Because limited data are available that
characterize conditions at farms that
raise chickens and turkeys, EPA is not
able to locate multiple years of financial
data in order to average available data
over a multiple year time frame.
Therefore, EPA’s analysis of the
financial effects on broiler, egg, and
turkey operations would be based on a
single year of input data. Using

available data, EPA obtains net cash
income estimates at both the farm and
enterprise level. EPA would project out
the 1997 baseline data using FAPRI
timeline data of net returns for the
broiler, egg, and turkey sectors to obtain
a cash flow stream over the analysis
period (1997 to 2006). From these data,
EPA would estimate the net present
value of expected cash flow for use in
its DCF analysis. Additional information
is available in the rulemaking record
(DCN 375084).

A summary of the baseline financial
data that EPA is considering using for
its final analysis of this sector is
available for review at DCN 375084.

C. Preliminary Analysis Results

EPA’s rulemaking record presents a
summary of estimated total compliance
costs by sector and technology option
(pre-tax, 2001 dollars), which are
relatively consistent compared to EPA’s
estimates for the proposed rule across
the various technology options. EPA’s
rulemaking record also provides a
comparison of the results at proposal
with preliminary results using the data
and methodological changes presented
in today’s notice. As anticipated by EPA
in its 2001 Notice, the cumulative effect
of each of the methodological changes
and uses of alternative financial data for
some sectors results in changes to EPA’s
estimate of the number of operations
that may be vulnerable to closure post-
regulation (66 FR 58580-58583).

EPA’s preliminary results show that
the inclusion of an enterprise level
financial analysis does not significantly
alter the results of EPA’s overall
analysis (i.e., the enterprise level results
do not always differ substantially from
the farm level results across all sectors).
The use of alternative financial data in
the beef and hog sectors, however, does
result in changes in EPA’s analysis
compared to that conducted for the
proposed rule, with more beef
operations but fewer hog operations
expected to experience financial stress
from estimated compliance costs. These
preliminary results, however, are not
driven solely by changes to EPA’s
financial models but are also driven by
underlying changes to EPA’s
engineering cost models. As discussed
in the 2001 Notice, EPA is considering
expanding the range of cost estimates
per representative farm to account for
variability across operations based on
expected capital and management
improvements needed (see 66 FR
58572-58573).

Overall, EPA’s preliminary analysis
results show that combined changes to
EPA’s cost and financial models and
input data to address public comments
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do not result in significant changes to
EPA’s regulatory analysis compared to
that conducted for proposal. More
detailed information on the results of
this analysis is provided in the
rulemaking record (DCN 375084). These
results are preliminary and subject to
change, depending on ongoing
refinements and corrections made to
both EPA’s cost and financial models
and input data. In addition, these results
do not yet consider potential longer-
term market adjustment and structural
adjustment by regulated facilities. These
results also do not take into account
potential cost offsets due to available
cost share assistance, given increases in
government expenditures and changes
to program eligibility requirements
under the new farm bill legislation.
Dated: July 16, 2002.
G. Tracy Mehan, III,
Assistant Administrator for Water.
[FR Doc. 02—18579 Filed 7—22-02; 8:45 am)]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-P-7611]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed below. The BFEs and modified
BFEs are the basis for the floodplain
management measures that the
community is required either to adopt
or to show evidence of being already in
effect in order to qualify or remain

qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, FEMA, 500
C Street, SW., Washington, DC 20472,
(202) 646-3461 or (e-mail)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: FEMA
proposes to make determinations of
BFEs and modified BFEs for each
community listed below, in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act.
This proposed rule is categorically

excluded from the requirements of 44
CFR Part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act. The Acting
Administrator for Federal Insurance and
Mitigation Administration certifies that
this proposed rule is exempt from the
requirements of the Regulatory
Flexibility Act because proposed or
modified BFEs are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification. This
proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform. This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, flood insurance, reporting
and record keeping requirements.

Accordingly, 44 CFR Part 67 is
proposed to be amended as follows:

PART 67—[AMENDED)]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of §67.4 are proposed to be
amended as follows:

Source of Flooding and Location *Elevation in feet (NGVD) i
of Referenced Elevation - . Communities affected
Existing Modified
Bayou Petit Anse-Deblanc Coulee-Segura Branch Canal ................. Unincorporated Areas of Iberia Parish.
Approximately 6,100 feet downstream of U.S. Route 90 ............ None *9
Approximately 75 feet upstream of U.S. Route 90 ..................... None *10
BaYOU TECNE .....oiiiiiiiiieii et Unincorporated Areas of Iberia Parish, City
of Jeanerette, City of New lberia, Village
of Loreauville.
Approximately 2,200 feet downstream of Lewis Street ............... None *8
Approximately 5,000 feet upstream of State Highway 86 None *15
(Daspit Road).
Commercial Canal .........ccceiiiiiiiiiie e Unincorporated Areas of Iberia Parish, City
of New Iberia.
Approximately 400 feet downstream of Briarwood Drive ............ None *9
Approximately 450 feet upstream of East Admiral Doyle Drive .. None *10
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Source of Flooding and Location “Elevation in feet (NGVD) i
of Referenced Elevation et - Communities affected
Existing Modified
DUDOIN CANAI ....eeiiiiiieieie e Unincorporated Areas of Iberia Parish, City
of New Iberia.
Approximately 2,900 feet downstream of East Admiral Doyle None *11
Drive.
Approximately 3,250 feet upstream of East Admiral Doyle Drive None *16
JACKS COUIBE ...t Unincorporated Areas of Iberia Parish.
Approximately 2,350 feet downstream of U.S. Route 90 ............ None *9
Approximately 150 feet upstream of U.S. Route 90 None *10
Little Valley BAYOU .....c.c.eeieiiuiiiiiiieeieee ettt Unincorporated Areas of Iberia Parish.
Approximately 750 feet downstream Hardin Street .................... None *9
Approximately 575 feet upstream of Smith Road .............ccec.. None *11
Peebles COUIBE .......cccoiiiiiiiiii e Unincorporated Areas of Iberia Parish, City
of New Iberia.
Approximately 3,225 feet Downstream of Sidney LeBlanc Road None *9
Approximately 3,100 feet upsteam of James Romero Drive ...... *13 *12
ROAEIe CaNaAl .....coouiiiiiiiiiiiiieie e Unincorporated Areas of Iberia Parish, City
of New Iberia
Just upstream of CUrtiS LaNE .......cccceeveviiiienieiiieeiee e *10 *9
Approximately 1,450 feet upstream of Center Street .................. *11 *13
Tete BAYOU ....eveiiiiiiiicie et Unincorporated Areas Iberia Parish
Approximately 375 feet downstream of Emile Verret Road ........ None *13
Approximately 4,450 feet upstream of Emile Verret Road ......... None *15
GUIF OFf MEXICO ..ttt City of Jeanerette.
On Landry Street approximately 1,250 feet southwest of the None *9
intersection of Landry Street and Patricia Ann Lane.

*National Geodetic Vertical Datum
Maps are available for inspection at the Iberia Parish Courthouse, 300 Iberia Street, New Iberia, Louisiana.

Send comments to The Honorable Will Langlinais, Iberia Parish President, Parish Courthouse, 300 Iberia Street, Suite 400, New Iberia, Lou-
isiana 70560.

Maps are available for inspection at City Hall, 1010 East Main Street, Jeanerette, Louisiana.
Send comments to The Honorable Arthur L. Verret, Mayor, City of Jeanerette, City Hall, 1010 East Main Street, Jeanerette, Louisiana 70544.
Maps are available for inspection at the Town Hall, 103 South Main Street, Loreauville, Louisiana.

Send comments to the Honorable Forbus Mestayer, Mayor, Village of Loreauville, Town Hall, 103 South Main Street, Loreauville, Louisiana
70552.

Maps are available for inspection at City Hall, 457 East Main Street, New Iberia, Louisiana.
Send comments to The Honorable Ruth Fontenot, Mayor, City of New Iberia, City Hall, 457 East Main Street, Suite 300, New Iberia, Lou-

isiana 70560.

East MArley Creek .......cc.oioiiiiiiiiiieeieee et Village of Mokena, Will County.
Approximately 800 feet downstream of Wolf Road ..................... *680 *679
Just downstream of 104th Street ..o *687 *686

Maps are available for inspection at the Village Hall, 11004 Carpenter Street, Mokena, lllinois.

Send comments to Mr. Paul Pearson, Mokena Village Engineer, 11004 Carpenter Street, Mokena, lllinois 60448.

Maps are available for inspection at the Land Use Department, Subdivision Engineering Division, 58 E. Clinton Street, Joliet, lllinois.
Send comments to The Honorable Joseph L. Mikan, Will County Executive, 302 N. Chicago Street, Joliet, lllinois 60432.

EIKNOIN RIVET ..ottt Madison County, City of Tilden, Village of
Meadow.
Approximately 4,800 feet ........ccccceiiiiiiiiiieiiii e None *1498

*National Geodetic Vertical Datum

EIKNOMN RIVET ..ottt Grove, City of Norfolk, Village of Battle
Creek.
Downstream of 558th AVENUE .........ccceeiiiiiiiiiiiiiesceecce
Approximately 300 feet upstream of Center Street/534th Ave- None *1657
nue.
L0 [0 O (-1 SRS Madison County
Approximately 1.9 miles upstream of 3rd Street ............ccccceenee. None *1589

Approximately 1.7 miles upstream of 3rd Street ............ccccceenee. None *1588
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Source of Flooding and Location
of Referenced Elevation

*Elevation in feet (NGVD)

Existing

Modified

Communities affected

*National Geodetic Vertical Datum

Maps are available for inspection at Zoning Administration, 1112 Bonita Drive, Norfolk, Nebraska.

Send comments to Mr. Jerry McCallum, Chairman, Madison County Commissioner, Madison County Courthouse, PO Box 110, Madison, Ne-

braska 68748.

Maps are available for inspection at the City Clerk’'s Office, 202 South Center, Tilden, Nebraska.

Send comments to The Honorable Steve Rutjens, Mayor, City of Tilden, PO Box 37, Tilden, Nebraska 68781.
Maps are available for inspection at 102 South Second Street, Battle Creek, Nebraska.
Send comments to The Honorable Bob Buckendahl, Mayor, City of Battle Creek, PO Box 280, Battle Creek, Nebraska 68715.
Maps are available for inspection at 208 Main Street, Meadow Grove, Nebraska.
Send comments to Rita Sparr, Chairperson, Village of Meadow Grove, PO Box 166, Meadow Grove, Nebraska 68752.

Maps are available for inspection at 701 Koeningstein Avenue, Norfolk, Nebraska.

Send comments to The Honorable Gordon Adams, Mayor, City of Norfolk, PO Box 110, Norfolk, Nebraska 68701.

SCIOLO RIVET ..ttt e e e e e e

Approximately 0.1 mile upstream of Main Street ............c.cceene
Approximately 3.2 miles upstream of U.S. Highway 35 ..............

*618
*632

*619
*631

Unincorporated Areas of Ross County, City
of Chillicothe.

*National Geodetic Vertical Datum

Maps are available for inspection at the Ross County Engineering Building, 755 Fairgrounds Road, Chillicothe, Ohio.
Send comments to Mr. James M. Caldwell, Ross County President of Commissioners, Ross County Courthouse, 2 North Paint Street, Suite

H, Chillicothe, Ohio 45601.

Maps are available for inspection at City Office, 118 East Main Street, Bainbridge, Ohio.
Send comments to The Honorable Bryan Bobb, Mayor, Village of Bainbridge, 118 East Main Street, Bainbridge, Ohio 45612.
Maps are available for inspection at the Administration Building, 35 South Paint Street, Chillicothe, Ohio.

Send comments to The Honorable Margaret Planton, Mayor, City of Chillicothe, 35 South Paint Street, Chillicothe, Ohio 45601.

EIM CreeK ..o
Approximately 700 feet downstream of South Main Street ........
Approximately 2,700 feet upstream of N4640 Road ..................

FliNt Creek ..o
Approximately 6,850 feet downstream of U.S. 59
Approximately 1,100 feet upstream of D 579 Road (Beckwith

Bridge).
Grand Lake of the Cherokees ..........ccccoccoiiiiiiiiiiiiiinc e,

Entire Shoreline ..o

IINOIS RIVET ...t

Approximately 7,150 feet downstream of the confluence of Flint
Creek.

Approximately 5,850 feet upstream of the confluence of Flint
Creek.

North Tributary to Spring Branch .........cccccceeviiiiiiiiiiiee e

Approximately 350 feet upstream of North Cherokee Street ......

" Approximately 1,100 feet downstream of North Cherokee
Street.

None
None

None
None

None

None

None

None

None

*756
*837

*858
*889

City of Grove, Delaware County.

Delaware County.

City of Grove, Town of Bernice, Delaware
County.

Delaware County.

Delaware County.

Delaware County.

*National Geodetic Vertial Datum

Maps are available for inspection at the Floodplain Administrator’'s Office, Delaware County Courthouse, Jay, Oklahoma.
Send comments to Ms. Pat Lynam, Floodplain Administrator, Delaware County Court House, PO Box 550, Jay, Oklahoma 74346.
Maps are available for inspection at the City Manager's Office, City of Grove, 104 West 3rd Street, Grove, Oklahoma.

Send comments to Mr. Richard Ball, City Manager, City of Grove, Court House, PO Box 1268, Grove, Oklahoma 74345.
Maps are available for inspection at the Mayor’s Office, Town of Bernice, 400 East Main, Bernice, Oklahoma.

Send comments to The Honorable Bill Raven, Mayor, Town of Bernice, 400 East Main, Bernice, Oklahoma 74331.

AISUMA CFEEK ..ottt
Approximately 200 feet upstream of Missouri Kansas Texas
Railroad.
Approximately 150 feet upstream of East 55th Street ................
AUAUDON CrEEK ....eviiiiiiie ettt
AL the MOULN ..o e
Approximately 1,600 feet upstream of East 31st Street South ...
Bell CreeK ..o
AL the MOULN ..o e
Approximately 1,200 feet upstream of East 41st Street South ...
Bell Creek TribUary ...
At the MOUth ..o

*666

None

*638
*674

*645
None

*656

*668

*680

*637
*673

*644
*671

*652

City of Tulsa.

City of Tulsa.

City of Tulsa.

City of Tulsa.
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Source of Flooding and Location
of Referenced Elevation

*Elevation in feet (NGVD)

Communities affected

Existing Modified

Just downstream of 50th Street South ............cccoceiiiiieniiinenns *680 *682

BrooKhOIOW CreK .......cceiiiiiiiiiiiciet et City of Tulsa.
Approximately 150 feet downstream of Mingo Road .................. *641 *640
Approximately 150 feet downstream of South 129th East Ave- *693 *692

nue.

Catfish Creek .....ooovviiiiiiiiiiec e City of Tulsa.
Approximately 50 feet upstream of Railroad Bridge *669 *668
Just downstream of East 61st Street ..........cccocveeviiiiiiiiiiieene. *681 *678

CO0IEY CreBK ...t City of Tulsa.
AL the MOULN ... *618 *615
At the county boundary ..o *695 *699

DOUGIAS CrEEK ...eiiiiiieiiiiii ettt ettt City of Tulsa, Tulsa County.
At the MOoUth ..o *611 *609
Just downstream of State Highway 11 .........ccccoeviviiiiiniininennn. None *630

EQQIE CrEEK ...ooiiiiiiiiiiee e City of Tulsa.
AL The MOULN oo *607 *608
Approximately 2,600 feet upstream of East Pine Street ............. *654 *655

FOIA CrEEK ..eiiiiiitie ittt City of Tulsa.
At the MOUth ..o *663 *661
Just down of East 51st Street SOUth .........cccccveeiiiiieiiiieeiieeee *720 *719

FUION CrEEK ... City of Tulsa.
AL the MOULN ... *648 *647
Approximately 200 feet downstream of 39th Street .................... *667 *666

JONES CIEEK ..eiiiiiii ittt ettt City of Tulsa.
At the MOoUth ..o *631 *629
Approximately 200 feet upstream of 69th East Avenue ............. *687 *686

LIt CrEEK ..eeeiiiiiie et City of Tulsa.
Approximately 1,200 feet downstream of Mingo Valley Express- *601 *602

way (highway 169).

Just downstream of 129th East AVENUE .........cccecveeiiiieeiiiieennns *650 *649

MIll CrEEK ..ttt City of Tulsa.
At the MOoUth ..o *623 *622
Just downstream of East 15th Street ..., *729 *727

MINGO CFEEK ...ttt City of Tulsa, Tulsa County.
Approximately 600 feet upstream of East 56th Street North ...... *590 *589
Approximately 500 feet downstream of South Memorial Drive ... *723 *724

QUAITY CrEEK ..o City of Tulsa.
Approximately 350 feet upstream of the mouth .............c.ccceee. *605 *604
Just downstream of North 145th East Avenue ..........cccccocevennne *681 *680

SOULNPAIK CrEEK ..ottt City of Tulsa.
AL the MOULN ..o e *653 *652
Approximately 6,150 feet upstream of Garnett Road ................. None *688

SUGAT CrEEK ..eiiiiiiiit ettt City of Tulsa.
At the MOUth ..o *648 *647
Just downstream of South 129th .........cccccveiiiiiiiiniiiiie, *694 *692

TUPEIO CrEEK .ottt City of Tulsa.
Approximately 200 feet upstream of Mingo Road ..............c........ *622 *621
Approximately 700 feet upstream of East 16th Street ................ *662 *661

Tupelo Creek TrbULArY A ......ooiiiiiieee e City of Tulsa.
At the MOUth ..o *648 *647
Just downstream of South 129th East Avenue ..........cccccocceeeennne None *696

Tupelo Creek Tributary C .....cocceevoiiiiiiiee e City of Tulsa.
Approximately 200 feet downstream of South Garnett Road ..... *642 *643
Just downstream of South 129th East Avenue ..........c.cccocceeeenne None *697

*National Geodetic Vertical Datum

Maps are available for inspection at 200 Civic Center, Tulsa, Oklahoma.
Send comments to The Honorable Jack Page, Floodplain Administrator, City of Tulsa, 111 South Greenwood, Suite 300, Tulsa, Oklahoma

74120.

Maps are available for inspection at the Tulsa County Annex Building, 633 West 3rd, Room 140, Tulsa, Oklahoma.
Send comments to The Honorable Robert Dick, Chairperson, Tulsa County Board of Commissioners, Tulsa County, 500 South Denver, Tulsa,

Oklahoma 74103.

For further information please, contact the Map Assistance Center toll free at 1-877-FEMA-Map (1-877-336-2627).
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’’)

Dated: July 15, 2002.
Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02—18529 Filed 7—22-02; 8:45 am)]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR part 67
[Docket No. FEMA—P—-7609]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed below. The BFEs and modified
BFEs are the basis for the floodplain
management measures that the
community is required either to adopt
or to show evidence of being already in
effect in order to qualify or remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, FEMA, 500
C Street, SW., Washington, DC 20472,
(202) 646-3461 or (e-mail)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: FEMA
proposes to make determinations of
BFEs and modified BFEs for each
community listed below, in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act

This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act

The Acting Administrator for Federal
Insurance and Mitigation
Administration certifies that this
proposed rule is exempt from the
requirements of the Regulatory

Flexibility Act because proposed or
modified BFEs are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This proposed rule involves no
policies that have federalism
implications under Executive Order
12612, Federalism, dated October 26,
1987.

Executive Order 12778, Civil Justice
Reform

This proposed rule meets the
applicable standards of section 2(b)(2) of
Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, flood insurance, reporting
and record keeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED)]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p- 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

#Depth in feet above
~ ground.
State City/town/county Source of flooding Location *EIevauoE (ﬂ ;\S%t) (NGVD)
Existing Modified
Arkansas ................ Saline County (Un- | Clear Creek .........cccceeeueeee Approximately 4,800 feet downstream of None 252
incorporated U.S. Route 167.
Areas).
Approximately 350 feet upstream of U.S. None 270
Route 167.
Duck CreekK ....ccccocvvveennenn. Approximately 6,000 feet downstream of None 253
S. Springlake Road.
Approximately 300 feet downstream U.S. None 275
Route 167.
Hopt Branch ..................... Approximately 1,500 feet downstream of None 268
Honeysuckle Drive.
Approximately 4,250 feet upstream of None 285
Honeysuckle Drive.
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round.
. -
State City/town/county Source of flooding Location EIevatloE ('“ ;%%) (NGVD)
Existing Modified
Maple Creek ........ccceeueeee. Approximately 6,200 feet downstream of None 237
U.S. Route 65.
Just upstream of Springlake Road ........... None 287
Maple Creek Tributary ...... Approximately 4,500 feet downstream of None 247
U.S. Route 167.
Approximately 100 feet upstream of U.S. None 255
Route 167.
McCright Branch ............... Approximately 2,000 feet downstream of None 285
Pear Orchard Drive.
Approximately 150 feet upstream of Dena None 310
Drive.
Owen Creek ......cccocvveenne Approximately 5,000 feet downstream of None 323
Midland Road.
Approximately 2,000 feet upstream of None 413
Hilldale Road.
Maps are available for inspection at the Saline County Assessor’s Office, Real Estate Department 215, Maine Suite 5, Benton, Arkansas.
Send comments to The Honorable Lanny Fite, Judge, Saline County, 200 North Main Street, Benton, Arkansas 72015.
Kansas .......cccceeuee. Wamego, City of East Unnamed Creek ....... Approximately 1000 feet upstream of None 1019
(Pottawatomie Pizza Hut Road.
County).
Approximately 900 feet upstream of Mis- None 1041
sile Base Road.
East Unnamed Creek Trib- | Approximately 700 feet upstream of the None 1003
utary. mouth.
Approximately 850 feet upstream of None 1012
Graves Road.
North Unnamed Tributary | Just upstream of U.S. Highway 24 ........... None 987
Approximately 100 feet upstream of None 991
Spencer Road.
Maps are available for inspection at the City of Wamego, 430 Lincoln Avenue, Wamego, Kansas.
Send comments to The Honorable David Vanderbilt, Mayor, City of Wamego, P.O. Box 86, Wamego, Kansas 66547.
Louisiana ............... Delcambre, Town Gulf of Mexico .........c..c..... Intersection of South Railroad Street and *11 *10
of (Iberia and East Charity Street.
Vermilion Parish).
Intersection of North Railroad Street and *11 *9
Kirk Street.
Maps are available for inspection at the Office of the Mayor, Town of Delcambre, 107 N. Railroad Road, Delcambre Louisiana.
Send comments to The Honorable Carol Broussard, Mayor, Town of Delcambre, 107 N. Railroad Road, Delcambre, Louisiana 70528.
Minnesota .............. Northfield, City of Cannon River ........ccccooee. At downstream corporate limits ................ 899 890
(Dakota and Rice
Counties).
Approximately 1,200 feet upstream of the 918 913
corporate limits (Limit of flooding affect-
ing acommunity).
Maps are available for inspection at 801 Washington Street, Northfield, Minnesota.
Send comments to The Honorable Keith Covey, Mayor, City of Northfield, 801 Washington Street, Northfield, Minnesota 55057.
Minnesota .............. St. Paul, City of Mississippi River ............... Approximately 120 feet upstream of the 704 705
(Ramsey County). corporate limits.
Just downstream of Lock and Dam No. 1 717 716

Maps are available for inspection at the St. Paul Planning & Economic Development, 1300 City Hall Annex, 25 West 4th Street, St. Paul, Min-

nesota.
Send comments to The Honorable Randy Kelly, Mayor, City of St. Paul, 15 West Kellogg Boulevard, St. Paul, Minnesota 55102.
Missouri .......ccceuee Albany, City of East FOrk Grand RIVET ..... | oo None *849
(Gentry County).
Town Branch ................... None *846-868
Town Branch Tributary ..... None *850-870
Maps are available for inspection at City Hall, 106 East Clay Street, Albany, Missouri.
Send comments to The Honorable John Ricks, Mayor, City of Albany, 106 East Clay Street, Albany, Missouri 64402.
MiSSOUri .....ccuveeennee Dalton, Village of MISSOUN RIVET .eiiiiiiiiiiiies | et None *642-643
(Chariton Coun-
ty).
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#Depth in feet above
round.
. . : *Elevation in feet. (NGVD)
State City/town/county Source of flooding Location O(NAVD)
Existing Modified
Maps are available for inspection at the Chairman’s Home, 109 N. Sycamore Street, Dalton, Missouri.
Send comments to The Honorable Donald Hughes, Chairman, Village of Dalton, 109 N. Sycamore Street, Dalton, Missouri 65246.
Missouri ......c.cceu... Dunklin County Shallow flooding ............... Area north of State Route 84 and south *258 *259
(Unincorporated of railroad.
Areas).
Maps are available for inspection at the Courthouse, Court Square, Kennett, Missouri.
Send comments to Mr. Don Collins, Presiding Commissioner, Dunklin County, P.O. Box 188, Kennett, Missouri 63857.
Missouri .......cc..... Pemiscot County Shallow flooding ............... Area along Route A about 2,000 feet *258 *259
(Unincorporated north of State Route 84.
Areas).
Area south of City of Bragg City, west of *257 *259
Main Street.
Area south of City of Bragg City, east of *258 *259
Main Street.
Maps are available for inspection at the Courthouse, 610 Ward Avenue, Caruthersville, Missouri.
Send comments to Mr. Charles Moss, Presiding Commissioner, Pemiscot County, 610 Ward Avenue, Caruthersville, MO 63830.
Nebraska ............... Pilger, Village of EIKNOIN RIVET ..o | et None | *1406-1411
(Stanton County).
Maps are available for inspection at 220 North Main Street, Pilger, Nebraska.
Send comments to The Honorable Andy Anderson, Chairman, Village of Pilger, 220 North Main Street, Pilger, Nebraska 68768.
Nebraska ............... Stanton, City of EIKNOMN RIVET ...oiiiiiiiiiiiies | et None | *1444-1462
(Stanton County).
Maps are available for inspection at 800 Eleventh Street, Stanton Nebraska.
Send comments to The Honorable Tim Kabes, Mayor, City of Stanton, 800 Eleventh Street, Stanton, Nebraska 68779.
TEXAS .vveevirieeaniaenn. Galveston County Gulf of MexiCO ........cceeuee North of FM 3005, from approximately *13 017
(Unincorporated 1,000 feet west of its intersection with
Areas). Pirates Beach Circle to approximately
300 feet east of 12 Mile Road.
At shoreline, near the Southern terminus *19 020
of San Domingo Drive, about 100 feet
west of the City of Galveston corporate
limit, to the corporate limit.
Maps are available for inspection at 123 Rosenberg Street, Suite 4157, Galveston, Texas.
Send comments to The Honorable Jim Yarborough, Galveston County Judge, 722 Moody Street, Suite 200, Galveston, Texas 77550.
TEXaS .cvevverireerinenns Galveston, City of Gulf of Mexico .......ccceeu.... At the northern terminus of 9 Mile Road .. *13 018
(Galveston Coun-
ty).
Along the shoreline extending from ap- *19 020
proximately 1,500 feet east of the
southern terminus of 11 Mile Road to
Pabst Road.
Maps are available for inspection at City Hall, 823 Rosenberg Street, Galveston, Texas.
Send comments to The Honorable Roger Quiroga, Mayor, City of Galveston, 823 Rosenberg Street, Galveston, Texas 77550.
Texas ...ccccovvvveenneenn. Jamaica Beach, Gulf of Mexico ........coc..... From the canal northwest of Bahama *12 014
Village of (Gal- Way to West Bay.
veston County).
Along the shoreline extending from the *18 020

western corporate limit to the southern
terminus of Buccaneer Drive.
Maps are available for inspection at 16628 San Luis Pass Road, Jamaica Beach, Texas.

Send comments to the Honorable Victor Pierson, Mayor, Village of Jamaica Beach, 16628 San Luis Pass Road, Jamaica Beach, Texas

77554.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’’)

Dated: July 15, 2002.
Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02-18530 Filed 7-22-02; 8:45 am]
BILLING CODE 6718-04-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[DOT Docket No. NHTSA-02-12845]
RIN: 2127-AH71

Federal Motor Vehicle Safety

Standards; Accelerator Control
Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise the Federal motor vehicle safety
standard for accelerator control systems.
The standard seeks to reduce deaths and
injuries resulting from engine overspeed
caused by malfunctions in these
systems. When the standard was
originally drafted and issued, most
systems were mechanical. Now,
increasing numbers of systems are
electronic, electric or hybrid. The
revised standard would explicitly apply
to these systems, and contain provisions
addressing the distinctive failure modes
of each type of system.
DATES: You should submit your
comments early enough to ensure that
Docket Management receives them not
later than September 23, 2002.
ADDRESSES: You should mention the
docket number of this document in your
comments and submit your comments
in writing to: Docket Management,
Room P1.-401, 400 Seventh Street, SW.,
Washington, DC, 20590.

You may call the Docket at 202—-366—
9324. You may visit the Docket from 10
a.m. to 5 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may call Mr.
Michael Pyne, Office of Crash
Avoidance Standards at (202) 366—4171.
His FAX number is (202) 493-2739.

For legal issues, you may call Ms.
Dorothy Nakama, Office of the Chief
Counsel at (202) 366—-2992. Her FAX
number is (202) 366—-3820.

You may send mail to both of these
officials at National Highway Traffic

Safety Administration, 400 Seventh St.,
SW., Washington, DC, 20590.
SUPPLEMENTARY INFORMATION:
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Proposed Regulatory Text

I. Background—History of Standard
No. 124

The purpose of Standard No. 124,
Accelerator Control Systems, 49 CFR

571.124, is to reduce deaths and injuries
resulting from failures of a vehicle’s
accelerator control system. Since 1972,
Standard No. 124 has specified
requirements for ensuring the return of
a vehicle’s throttle to the idle position
under each of the following
circumstances: (1) When the driver
removes the actuating force (usually the
driver’s foot) from the accelerator
control (usually the accelerator pedal),
and (2) when there is a severance or
disconnection in the accelerator control
system (“‘fail-safe”” operation). Standard
No. 124 applies to passenger cars,
multipurpose passenger vehicles,
trucks, and buses.

Standard No. 124 at S5.1 requires that
each vehicle have ““at least two sources
of energy,” each independently capable
of returning the throttle to the idle
position, within the time specified in
paragraph S5.3, from any accelerator
position or speed whenever the driver
removes the actuating force. The
Standard defines the throttle as “the
component of the fuel metering device
that connects to the driver-operated
accelerator control system and that by
input from the driver-operated
accelerator control system controls
engine speed.”

Paragraph S5.2 requires that the
throttle return to idle “whenever any
one component of the accelerator
control system is disconnected or
severed at a single point.” This
requirement must be met within the
time specified in paragraph S5.3.

Paragraph S5.3 requires the throttle to
return to idle within one second for
vehicles with a gross vehicle weight
rating (GVWR) of 10,000 pounds or less
and within two seconds for vehicles
with GVWRs greater than 10,000
pounds. The return-to-idle time is
increased to three seconds for any
vehicle that is exposed to ambient air at
0 degrees to —40 degrees Fahrenheit
during the test or for any portion of a
12-hour conditioning period.

II. Standard No. 124 and Electronic
Accelerator Control Systems

When originally promulgated, the
definitions and requirements of
Standard No. 124 were easy to apply
because they were based on the then-
universal mechanical control systems.
The “throttle” of a gasoline engine was
the carburetor shaft that opened and
closed the air intake passages. The
“throttle”” of a diesel engine was the
control rod or rack that controlled fuel
flow to the high pressure injectors. The
two energy sources were simply two
return springs acting on the linkage
between the accelerator pedal and the
throttle. If at least one of those springs
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were connected directly to the
carburetor or to the diesel fuel injection
rack, it would cause the throttle to
return to idle in the event of a
disconnection of the pedal linkage. If
the disconnection occurred at one of the
springs, the other would permit
continued driver control.

Since Standard No. 124 was issued,
electronic engine controls using
computer systems have become
commonplace. Electronic accelerator
linkages have become so common on
large trucks that a mechanical
accelerator linkage controlling a fuel
injection rack is now rare on those
vehicles. Already the norm for large
trucks, fully electronic accelerator
controls, or “throttle-by-wire” systems,
have recently been introduced on light
trucks and passenger cars. In these
systems, the driver’s pressure on the
accelerator pedal is sensed
electronically and is transmitted to the
device on the engine which controls
engine power.

The introduction of electronic
systems led to questions about whether
and how they were regulated by
Standard No. 124. Isuzu Motors
America, Inc. (Isuzu) wrote first, asking
a variety of questions concerning
electronic systems. Isuzu suggested that
some of the language in the standard
seemed more appropriate for
mechanical accelerator systems than for
electronic ones. Its central question was
whether the standard applies to
electronic systems. Among other
questions, Isuzu asked whether a
severance in electric wires in its
electronic accelerator control system is
a severance within the meaning of S5.2
of the standard. Isuzu expressed its
belief that, because the electric wires
were not a “‘moving part,” the answer
should be no.

In an August 8, 1988 interpretation
letter to Isuzu, NHTSA disagreed with
Isuzu’s position. NHTSA stated that the
standard, which refers generally to
accelerator control systems, instead of
specifically to “mechanical” systems,
applies to electronic accelerator control
systems. The agency interpreted
Standard No. 124’s requirement that the
throttle must return to idle “whenever
any one component of the accelerator
control system is disconnected or
severed at a single point,” to include all
severances or disconnections of any
component of the accelerator control
system as it is defined in the standard,
not just disconnections of moving parts.
NHTSA subsequently reiterated its
position that Standard No. 124 applies
to electronic accelerator controls in
letters of November 9, 1988 to
Caterpillar, Inc.; September 23, 1992 to

Bendix Heavy Vehicle Systems; and
August 7, 1996 to Philips Research Lab
Aachen.

Although the agency has applied
Standard No. 124 to electronic
accelerator control systems on several
occasions, manufacturers continue to
question whether the Standard applies
to these systems. One correspondent
assumed, incorrectly, that since
electronic accelerator control systems
do not include springs and linkages
beyond the pedal assembly as described
in Standard No. 124, the electronic
components of such systems were not
regulated. Similarly, other
correspondents have believed Standard
No. 124 to mean simply that two return
springs should be placed on the
accelerator pedal assembly.

In response, the agency has recited in
its interpretation letters the requirement
that the sources of energy must be
capable of returning the throttle to idle
in the event of any single severance or
disconnection. NHTSA noted that
although the use of two springs on the
pedal assembly may represent good
pedal design, it does not intrinsically
overcome a disconnection anywhere
within an electronic accelerator control
system. Good pedal design by itself does
not provide an electronic accelerator
control system with the same degree of
fail-safe operation provided in a
mechanical system by having a return
spring directly on the throttle or fuel
injection rack. The springs on the
throttle or fuel injection rack in a
traditional mechanical system could
overcome an accelerator control
disconnection and return the throttle to
idle regardless of where in the system
the disconnection occurred. In an
electronic accelerator control system,
disconnection or severance of the wiring
between the pedal position sensor and
the engine control processor, between
the engine control processor and the
throttle on the engine, and in the power
and ground connections to the engine
control processor are failures analogous
to the disconnections of mechanical
linkages. Those failures cannot be
addressed by focusing solely on the
pedal.

Some parties have recognized the
analogy between wire severance or
disconnection and mechanical linkage
severance or disconnection but, because
of the standard’s lack of specificity, still
found it necessary to ask whether the
standard applies to short circuits of
connecting wires as well as open
disconnections.

ITI. Why We Propose to Amend
Standard No. 124

The need for interpretation letters
drawing analogies between traditional
mechanical components and new
electronic systems results from the
present regulatory language that reflects
the design of mechanical systems. Now
that electronic accelerator controls are
becoming increasingly commonplace,
there is a growing need to revise
Standard 124 to address electronic
control systems explicitly. As an
example, although the term “throttle” is
not ambiguous for mechanical systems,
it loses its clarity when applied to a
diesel engine with electronically
controlled fuel injectors because the
functional throttle position is the
product of the combined duty cycle of
the engine’s injectors and thus cannot
be measured by observing the position
of any single component. Regulatory
language that specifically addresses
“throttle” in the context of electronic
controls systems would help make it
explicit not only that Standard No. 124
applies to electronic control systems,
but also how it applies to them.

We are also concerned that regulating
electronic systems by drawing analogies
to mechanical systems has the
undesirable effect of limiting the
permissible responses to failures in
electronic systems to only the fail-safe
modes that are possible with
mechanical systems. The only response
that the present standard recognizes for
fail-safe performance is the return of the
throttle exactly to the idle position.
However, the real issue is the return of
engine power to a benign idle state as
a fail-safe response to a disconnection in
the accelerator control system.
Electronic engine controls can reduce
the engine power through control of fuel
pressure, spark timing, and other factors
independent of throttle position. It is
neither necessary nor desirable to limit
the ways in which fail-safe performance
can be achieved by electronic
accelerator controls systems.

IV. 1995 Request for Comments

In a Request for Comments published
in the Federal Register on December 4,
1995 (60 FR 62061), NHTSA introduced
the subject of revising Standard No. 124
to add specific provisions for electronic
accelerator controls. The notice asked
for explanations of the principles of
operation and fail-safe provisions of
systems in use. It also presented for
discussion the idea of identifying each
potential failure mode of an electronic
accelerator control system and a
corresponding fail-safe requirement
practicable for each failure mode, as
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well as the alternative idea of a
redundant engine controller active only
at the idle position of the accelerator
pedal.

In general, the comments of vehicle
and engine manufacturers did not
address the specific questions in the
notice. Instead, they voiced a preference
for rescinding the standard altogether,
suggesting that market forces and
litigation pressure are sufficient to
assure fail-safe performance without a
Federal motor vehicle safety standard.
However, they also commented that,
should the agency disagree about
rescission, a standard specifying fail-
safe performance in the least design-
specific terms would be preferable to
the requirements suggested in the
Request for Comments.

V. 1997 Public Technical Workshop

On May 20, 1997, NHTSA held a
public technical workshop on electronic
accelerator controls, with the
participation of the Truck
Manufacturers Association (TMA) and
the organization then known as the
American Automobile Manufacturers
Association (AAMA). Both
organizations made brief presentations
about the general operating principles of
electronic accelerator controls and
emphasized that there had been no
safety-related developments concerning
electronic accelerator controls to justify
applying Standard No. 124 to such
systems, which they would consider an
increase in the scope of the standard.

AAMA identified the following
problems in defining the safety
performance of electronic accelerator
controls: How to define “idle”’; how to
define ““severance” and
“disconnection”; how to handle “limp
home” strategies; how to specify a test
procedure; and how to specify where in
the engine management system
disconnections and severances should
be considered failures of the accelerator
control system. TMA stressed that the
idle speed is dependent on
environmental and operating conditions
and is somewhat variable by necessity;
therefore, “return to idle” must refer to
a range of operation identified by the
manufacturer as appropriate for
conditions and not simply as a throttle
position.

During the meeting, we responded to
these comments by stating that we were
seeking neither to increase nor decrease
the scope of Standard No. 124, but to
have a standard that was clear and
adequate in its application to electronic
accelerator controls and that was as
performance-oriented as possible. We
agreed that existing electronic
accelerator control systems appeared to

be safe and that present regulation by
analogy was inadequate only in its lack
of clarity regarding its applicability and
its exclusion of new fail-safe strategies.
We invited the attendees, and especially
the industry associations, to provide
specific recommendations for regulatory
text that would address the difficulties
in updating Standard No. 124.

TMA and AAMA each submitted
suggested regulatory text amending the
Standard to accommodate electronic
accelerator controls. Their comments,
including their suggestions about text,
may be viewed in the docket for the
present notice. As discussed in the next
section, our proposed revision of
Standard No. 124 draws on their
suggestions, but differs in several
important ways.

VI. Notice of Proposed Rulemaking

A. Scope of the Proposed Revision of
Standard No. 124

In response to the industry’s
concerns, we seek to ensure that the
scope of the proposed standard remains
the same as that of the present standard.
Nothing in this proposed rule
intentionally changes the scope of
Standard No. 124. For example, where
the present standard applies only to
single-point severances or
disconnections such as the
disconnection of one end of a throttle
cable, the proposed standard also is
limited to single-point severances and
disconnections such as unhooking one
electrical connector or cutting a
conductor at one location. The proposal
does not attempt to make the
requirements more stringent by
requiring fail-safe performance when
multiple severances or disconnections
occur simultaneously.

Electronic accelerator controls are
more complex than mechanical
accelerator controls. The revised
standard in this proposal appears
correspondingly more complex than the
present standard, but the added
regulatory text is for the purpose of
greater specificity. Lack of specificity in
the present standard has led some
parties to believe that electronic
accelerator controls are regulated less
comprehensively than mechanical
accelerator controls. This amendment
also enhances design freedom and
avoids greater burden on manufacturers
by addressing types of accelerator
controls other than mechanical air
throttles and by allowing fail-safe
strategies other than return of the air
throttle to a mechanical stop.

The agency’s view of the scope of the
Standard differs from the suggestions
made in 1997 by TMA and AAMA with

regard to whether an electronic
accelerator control system is comprised
only of the pedal position sensor and its
wiring to the input of the engine control
module (ECM), or whether it extends
beyond the ECM to include connections
to the actual throttling device on the
engine.

AAMA argued that the ECM itself
should be considered the throttle. We
do not agree with this position. We
believe that the throttle is the air intake
valve, or throttle plate (which is housed
in the “throttle body”’), for a
conventional gasoline engine. In
versions of this engine with mechanical
accelerator controls, a cable or linkage
that is clearly part of the accelerator
control system operates the air intake
valve. If the cable or linkage is
disconnected at the air intake valve, the
present standard requires the air intake
valve to close by means of a spring or
other source of energy. Versions of this
engine with electronic accelerator
controls have a similar throttle to which
is added an electric actuator to open and
close the air intake valve. If the
electrical connection between the ECM
and the electric actuator of the air intake
valve were disconnected, no
corresponding fail-safe action would be
required in AAMA'’s view of the scope
of the standard. This view is contrary to
the analogies between mechanical and
electronic systems that form the basis of
the legal interpretations of the present
standard.

B. Components of an Accelerator
Control System

The present standard refers to the
accelerator control system in general
terms, defining it in S4.1 as “all vehicle
components, except the fuel metering
device, that regulate engine speed in
direct response to the movement of the
driver-operated control and that return
the throttle to the idle position upon
release of the actuating force.”

In this proposed rule, we treat an
accelerator control system (ACS),
whether electronic or mechanical, as a
series of linked components extending
from the driver-operated control to the
fuel metering device on the engine or
motor. A severance at any one point in
the system should not result in losing
control of engine power. Electronic
systems with wires, relays, control
modules, and electric actuators joining
the accelerator pedal to the throttle or
injectors on the engine are analogous to
mechanical systems in which levers,
linkages, pivots, cables, and springs
serve the same purpose. This definition
also applies to an ACS that mixes
mechanical and electronic components.
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In a mechanical control system, it is
reasonably clear which vehicle
components comprise the ACS, and it is
therefore not difficult to apply the
definition used in the present standard.
Electronic ACSs are less easily defined
than mechanical ones because a variety
of components can influence engine
speed without being in the direct line of
action between the accelerator pedal
and the throttling device on the engine.

One possible approach to defining an
electronic ACS would be to list in the
standard exactly which components,
connections, modules, etc., make up an
ACS and are subject to the fail-safe
requirements. This explicit approach
would provide for a high degree of
clarity, but would tend to produce a
standard lacking flexibility. There is the
possibility that any connective
component omitted from specific
mention in the standard would be
excluded from regulation, whether
intentionally or not.

The alternative regulatory approach,
and the one that we have chosen to
employ in the proposed standard, is to
specify in general terms the connective
components that are regulated. This
general approach lends a high degree of
flexibility to the standard by leaving
open the possibility that the regulatory
language can be adapted to new
technology.

We agree with TMA and AAMA that
there is no evidence of a new safety
problem requiring an increase in the
scope of Standard No. 124. Since the
scope of the fail-safe requirements is
still limited to the “connective
components” of accelerator control
systems, we believe the proposed
standard adheres to the scope of the
existing standard.

Nevertheless, this notice lists some
common components of an ACS to
illustrate the intent of the proposed
standard and to make it clear that these
components are considered part of the
ACS. The following paragraphs list
some of the connective components of
electronic accelerator control systems
subject to the fail-safe requirements of
Standard No. 124, as well as elements
of mechanical accelerator control
systems always understood to be
covered by Standard No. 124.

1. Connective Components of an Air
or Fuel-Throttled Engine’s ACS—For an
air-or fuel-throttled engine, the critical
connective components of the
accelerator control system are: (1) The
springs or other sources of energy that
return the driver-operated control and
the throttle to the idle position; (2) the
linkages, rods, cables or equivalent
components which are actuated by the
driver-operated control; (3) the linkages,

rods, cables or equivalent components
which actuate the throttle; (4) the hoses
which connect hydraulic or pneumatic
systems within an accelerator control
system; (5) the connectors and
individual conductors in the electrical
wiring which connect the driver-
operated control to the engine control
processor; (6) the connectors and
individual conductors in the electrical
wiring which connect the engine control
module (ECM) to the throttle or other
fuel-metering device; and (7) the
connectors and individual conductors
in the electrical wiring which connect
the ECM to the electrical power source
and electrical ground.

With regard to the ECM itself, the
agency believes that an electronic
accelerator control system necessarily
includes the ECM as one component.
However, we view the fail-safe
requirements of the Standard as
pertaining to the connective elements
rather than the internal elements of the
ECM. We agree with TMA and AAMA
that internal elements of the ECM are
analogous in function to the internal
elements of a carburetor or fuel injection
distributor, which have never been
included in the fail-safe requirements of
the Standard. The wiring and
connectors between the pedal position
sensor and the ECM, the wiring and
connectors between the ECM and the
physical fuel-metering device on the
engine, and the power and ground
connections to the ECM are all
connective rather than internal
elements.

2. Connective Components of an
Electric Propulsion Motor—For an
electric motor, the critical connective
components of an accelerator control
system are: (1) The springs or other
sources of energy that return the driver-
operated control and the motor speed
controller to the idle position; (2) the
linkages, rods, cables or equivalent
components which are actuated by the
driver-operated control; (3) the linkages,
rods, cables or equivalent components
which actuate the motor speed
controller; (4) the hoses which connect
hydraulic or pneumatic systems within
an accelerator control system; (5) the
connectors and individual conductors
in the electrical wiring which connect
the driver-operated control to the motor
speed controller or motor control
processor; (6) the connectors and
individual conductors in the electrical
wiring which connect the motor control
processor to the motor speed controller;
(7) the connectors and individual
conductors in the electrical wiring
which connect the motor control
processor to the electrical power and
electrical ground; and (8) the connectors

and individual conductors in the
electrical wiring from the motor speed
controller to the electric traction motor.

C. Inadequacy of Present Performance
Criteria

At present, Standard No. 124’s
performance criteria are based on
measuring the position of the ‘“throttle,”
which is defined as the component of
the fuel metering device that connects to
the driver-operated accelerator control
to regulate engine power and speed. The
advantage of this indicator of accelerator
control operation is that it is simple to
measure. The lag time of the actual
change in engine power and speed,
which can be considerable because it
depends on engine characteristics such
as compression and rotational inertia
and test conditions such as load and
temperature, does not complicate the
determination of whether the throttle
returns to idle within the required time.
The typical throttle of a gasoline engine
is the “butterfly” plate in the air intake.

However, the convenient
measurement of throttle plate position,
has no literal meaning for many engines
other than conventional gasoline
engines. For a modern diesel engine, the
hydraulically actuated, electrically
controlled unit injection (HEUI) fuel
injectors function as multiple throttles,
and for a vehicle powered by an electric
motor, the motor speed controller is
considered the throttle. For HEUI fuel
injectors and for electric motor speed
controllers, there is no observable
component equivalent to a throttle that
changes position when the accelerator
control is operated.

Furthermore, electronic accelerator
control systems now being installed on
some gasoline engines have a spring-
centered throttle plate. In the absence of
an electrical signal at the throttle plate
actuator, the spring-centered throttle
opens much more than the usual idle
position. In the event the electronic
accelerator control is disconnected from
the throttle plate actuator, these engines
cannot satisfy the present fail-safe
criterion that the “throttle return to the
idle position.” On the other hand,
engines of this design can accomplish
the essential fail-safe performance of
returning engine power to a satisfactory
idle condition through spark timing
control or other means. However,
strategies other than throttle plate return
would not be recognized as being in
compliance under the present Standard.
For these reasons, we propose
alternative performance criteria to
recognize the various ways in which a
return to idle state power can be
achieved.
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D. Criteria for Return to Idle in Normal
Operation

Like the present Standard, the
proposed Standard has return-to-idle
time requirements for two operating
conditions: (1) Normal operation of
intact accelerator control systems, and
(2) fail-safe operation in the event of a
severance or disconnection in the
accelerator control system. Regarding
normal operation, the proposed
Standard has retained return of the air
throttle to the idle position as the
criterion for air-throttled (gasoline)
engines. The criterion is still valid for
normal operation of engines with
mechanical accelerator controls and also
for air-throttled engines with electronic
accelerator controls.

1. Diesel Engines—For diesels (and
other fuel-throttled engines), this
proposal accepts TMA’s suggestion that
the return of the fuel delivery rate
(gallons/minute of fuel entering the
combustion chambers of the engine) to
the idle state be used as the return to
idle criterion. For these engines, power
is controlled directly by controlling the
fuel flow. The result of rapidly returning
the accelerator control to idle is a rapid
return of the fuel rate to the steady idle
rate without the lag required to see the
effect on engine speed. In this respect,
the fuel rate of fuel-throttled engines is
much like the throttle position of air-
throttled engines.

2. HEUI Injectors With Multiple
“Throttles”—An engine with a HEUI
injection system, now commonplace in
commercial trucks, is potentially
problematic with respect to return to
idle criteria because it has multiple
“throttles,” its individual HEUI
injectors, which can operate
independently of each other. This
difficulty is overcome by using a
measured fuel rate that combines the
action of the individual injectors and
represents the steady effect of all the
injectors’ dynamic duty cycles (percent
open time or pulse width and
frequency). It also solves the problem of
the lack of a throttle reference position
and thus provides a satisfactory return-
to-idle indicant. For many trucks, a fuel
rate signal that computes the combined
effect of fuel pressure and fuel injector
duty cycles is available as a diagnostic
signal at the ECM. For engines without
a reliable diagnostic signal, direct
measurement of fuel flow in the supply
and return lines would be necessary.

3. Electric Motors—For vehicles
powered by electric motors, the electric
power input at the drive motor
(computed from voltage and current)
can be used as the indicant of return-to-
idle. This measurement represents the

operation of the motor speed controller
that, like an electronic fuel injector, is
a throttle without a measurable
reference position. Since propulsive
power is directly proportional to the
drive motor input current and voltage,
this indicant is equivalent to throttle
position.

4. Response Time Requirements Will
Be Retained—AAMA suggested
eliminating the response time
requirements for return to idle in
normal operation, but the agency has
chosen to retain these requirements. The
elimination of the requirements for
normal operation was the subject of a
prior NPRM (see 61 FR 19020; April 30,
1996) (No DOT Docket No.) which was
withdrawn (see 62 FR 10514; March 7,
1997) (No DOT Docket No.). These
requirements continue to protect against
accelerator controls with poor operation
due to mechanical friction.

E. Fail-Safe Performance Criteria

In the case of fail-safe operation,
electronic accelerator control systems
can have a variety of ways of curtailing
vehicle power in response to an
accelerator control system failure. Our
intent in the proposed Standard is to
take advantage of those possibilities by
establishing fail-safe criteria that are
performance-oriented rather than
design-oriented.

AAMA suggested a criterion for fail-
safe behavior in the event of a
disconnection or severance of the
accelerator control system that is strictly
performance based and applies to all
forms of vehicle propulsion. That
criterion was that the maximum time to
return to the idle state in the presence
of a single severance, disconnection, or
short circuit not exceed the time to
return to the idle state in the absence of
any such fault by more than three
seconds. AAMA further suggested that
the engine RPM would be used as the
idle state indicant for this test.

This suggested criterion appears to be
simple and easily attainable because of
the extra three seconds of reaction time,
but it is actually a rigorous requirement
and a difficult test to perform. We
propose not to restrict the test to
operation in neutral, as initially
suggested by AAMA, because that
restriction would neglect real driving
safety. We propose that in order to
adequately determine whether
propulsive power is returned to the idle
state, the appropriate time to be
measured is the time for a whole vehicle
to slow from any speed and power
condition back to the speed at which the
engine is at the idle RPM. It could easily
take 60 seconds for a vehicle to slow
from 70 mph to an idle speed of perhaps

20 mph as a result of simply lifting the
driver’s foot from the accelerator pedal.
Random differences in the effect of
wind and road surface alone make it
unlikely that successive runs, even with
a vehicle free of faults, would be
repeatable within 3 seconds unless
performed on an indoor dynamometer.
Also, much of the deceleration is the
result of engine braking (negative
driving torque), and it is arguable that
the safety purpose of the standard is
satisfied by the cessation of driving
torque alone as a fail-safe response.

In the proposed rule, we have
included AAMA’s suggested RPM test
as performed on a dynamometer, in
S6.4, as a compliance test of fail-safe
performance, and have made it valid for
any type of engine or motor. With the
RPM test, the proposed standard
includes a compliance test that is purely
performance-based and independent of
design. However, the RPM test is not the
sole fail-safe test in the proposed
standard because of the disadvantages
just described. This is because there are
several optional tests in addition to the
RPM option for demonstrating fail-safe
performance that, though their
applicability depends on design, will be
simpler and less burdensome to perform
than the RPM test for most vehicles.

1. Alternative Fail-Safe Performance
Tests for Air-Throttled Engines—For air-
throttled engines, we propose three
alternative tests. The first test is the
return of the throttle plate to the idle
position. This alternative is identical to
the present standard and is the least
burdensome test for many vehicles in
current production. The second test
alternative for air-throttled engines is
return of the fuel rate to the idle state.
For engines of this type, engine power
cannot vary substantially from the idle
state if the fuel rate is constrained to the
value observed at the idle state. Thus,
fuel rate is a reliable indicant that
engine power is under control. The
third test, the RPM test, can be used if
neither of the other two tests is
compatible with the vehicle’s fail-safe
design.

2. Alternative Fail-Safe Performance
Tests for Fuel-Throttled Engines—Since
fuel-throttled engines such as diesel
engines may operate with excess air in
the combustion chambers, neither the
position of an air throttle, if one is
present, nor the air intake rate would be
an accurate indicant of engine power.
Fuel rate, on the other hand, is an
accurate and sufficient indicant of
engine power for these engines.
Consequently, we have included the
same fuel rate criterion specified for
normal operation of fuel-throttled
engines as an optional test for fail-safe
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performance of those engines. This test
was suggested by TMA for both normal
and fail-safe operation. As stated above,
the RPM test is the other option for
these types of engines.

3. Alternative Fail-Safe Performance
Tests for Electric Vehicles—For vehicles
driven by electric motors, we are
proposing that the normal operation
criterion for measuring throttle return
time of vehicles driven by electric
motors, i.e., return of the drive motor
electric power input to the idle state, be
used as an optional test of fail-safe
performance for these vehicles. Again,
as stated above, the RPM test is the
other option for these vehicles.

4. Alternative Fail-Safe Performance
Tests for Hybrid Vehicles—For a hybrid
vehicle with more than one type of
propulsion system, the RPM test could
be applied to the various propulsion
systems working together. Alternatively,
the fail-safe performance of the
accelerator controls of each separate
propulsion system could be
demonstrated independently using
either optional tests appropriate for each
propulsion system or the RPM test.

F. Irrevocable Selection of Test to Which
Vehicle is Certified

While we propose alternative
compliance options in order to
minimize the burden on manufacturers,
we are also proposing to require
manufacturers to declare the option to
which their compliance is certified
before the agency performs any
compliance test of its own. We have
noted previously that when a safety
standard provides manufacturers with
more than one compliance option, the
agency needs to know which option has
been selected in order to conduct a
compliance test.

We have had previous experience
with enforcing standards having
compliance options without an
irrevocable election provision. A
manufacturer may certify a vehicle
based on one compliance option but
subsequently, when confronted with an
apparent noncompliance (based on a
compliance test) consistent with that
choice, argue that the compliance test is
irrelevant because the vehicle complies
with a different compliance option.
Such a shift in the manufacturer’s
compliance stance would create obvious
difficulties for the agency in managing
its available resources for carrying out
its enforcement responsibilities. By
granting manufacturers the flexibility of
compliance alternatives, the agency
does not intend to impose upon itself an
obligation to test each vehicle with each
compliance option to determine

whether the vehicle in fact complies
with this standard.

To avoid this circumstance, we intend
to compel manufacturers to inform the
agency, when asked to do so, of the
compliance option on which its
certification is based. The agency will
test the vehicle in accordance with that
information and further will consider
that choice irrevocable. We will
consider that test to be prima facie proof
of compliance or noncompliance,
without regard to whether the vehicle
may comply with another option the
manufacturer was not intending to rely
on. Further, we believe that a post hoc
argument that a different option can
apply raises serious questions about the
manufacturer’s compliance with its
obligations under 49 U.S.C. 30115 to
ensure, using reasonable care, that its
certificate is neither false nor
misleading.

G. Definition of “Idle State”

TMA and AAMA advised the agency
in their comments that the idle state is
not fixed but varies according to a
number of factors such as engine
temperature, accessory load, and
emission controls. It may not be
possible for a manufacturer to specify
absolute values for operating
characteristics of the idle state like
throttle opening, engine speed, and fuel
rate because those characteristics can
change according to conditions, e.g., if
the engine is warming up or the
vehicle’s air conditioning is turned on.
As aresult, the idle state can vary over
a limited range without any input from
the accelerator pedal. The idle state also
can be modified by speed setting
devices such as cruise control. Further,
some engines may now employ a “limp
home” mode which can adjust engine
operation to prevent stalling in the
event of a malfunction and to provide
enough power for a vehicle to be moved
from an unsafe location.

For mechanical accelerator control
systems, the current standard
accommodates the existence of a range
of idle states by allowing any idle
position “appropriate for existing
conditions.” Thus, in a traditional air-
throttled engine in which the idle
position is determined by a mechanical
throttle stop, the throttle stop itself can
change position as dictated by operating
conditions. For example, it may move to
a position of increased throttle opening
when the engine is cold. For compliance
testing, the throttle stop provides a
convenient reference position that
makes determination of compliance a
simple matter.

In vehicles with electronic engine
controls, there may be no reference

position like a throttle stop. Therefore,
it is necessary to establish a reference or
baseline value for the idle state, whether
it is measured by throttle position, fuel
rate, RPM, or electrical power input.
The standard could require that the
manufacturer specify a value for the
baseline, but it would be burdensome to
have to obtain idle state data for each of
the numerous possible combinations of
operating conditions for each vehicle
used in compliance testing.

Instead, it is easier and more practical
to establish a baseline simply by
measuring the initial value of the
applicable idle state indicant (throttle
position, fuel rate, RPM, electrical
power input, etc.) at the beginning of a
compliance test (i.e., immediately before
the fault is induced). The initial value
is an appropriate baseline because it
accounts for whatever operating
conditions exist. Further, it is a
convenient baseline because it is
measured directly at the time of the test,
and does not depend on information
provided by the vehicle manufacturer.

Once the baseline is established, the
value of the idle state indicant at the
end of the test should be expected to be
the same as the baseline value
established at the start of the test.
Compliance is indicated by whether or
not the idle state returns to the baseline
value within the elapsed time specified
in S5.3.

However, this approach only works if
operating conditions such as engine
temperature, ambient temperature,
accessory load, etc., are constant during
a test because on many vehicles there is
no idle reference position that adjusts
along with those conditions. On an
electronic engine, idle state adjustments
due to changes in operating conditions
would likely take place in the internal
circuitry of the ECM. Consequently, a
noncomplying increase in idle state
might be indistinguishable from a
permissible one.

Because of this, the proposed
standard specifies that operating
conditions must be held constant during
the test procedures. In a compliance
test, the engine must be stabilized before
the test and all accessory controls held
constant so that any conditions that
affect idle state do not change during
the course of the test. In order to
eliminate variations in engine idle that
are not controlled by the driver, the
engine will be operated long enough to
release the cold start mechanism as well
as to stabilize the emissions controls.
The reference or baseline value is
established by observing the value of the
idle state indicant for an engine with a
normally functioning accelerator control
system. For normal operation, the idle



Federal Register/Vol. 67, No. 141/Tuesday, July 23, 2002/Proposed Rules

48123

state following any input to the
accelerator pedal is compared to
baseline value, and in fail-safe
operation, the idle state following a
disconnection in the accelerator control
system is compared to the baseline
value. Return to the baseline must occur
within the specified time span. With the
engine operating in a steady state with
all accessory controls held constant, any
difference in the “before and after” idle
states could not be attributed to a
change in operating conditions.

H. Handling Limp Home Strategies

Limp home strategies allow for a
temporary increase in idle speed to keep
an engine from stalling as a result of
certain malfunctions, and enhance
safety and convenience by preserving
limited mobility to get a partially
disabled vehicle off the roadway. The
test procedures for fail-safe performance
identify the baseline idle state as the
idle state for a vehicle without a fault in
the accelerator control system (although
the test could be run with faults in other
engine systems). The test requirements
do not allow the vehicle to comply if it
is in a higher idle state at the end of the
test because there would be no real fail-
safe requirement. Whatever idle state
resulted from a fault in the accelerator
control system could be claimed as a
limp-home mode induced by the fault.
The question of compliance would be
essentially rendered moot (although an
unsafe idle condition might be
considered a vehicle safety defect.)

Neither TMA nor AAMA discussed
the possibility of manufacturers creating
a limp home strategy specifically for
accelerator control system faults such as
disconnections and severances.
However, the agency considered a
hybrid vehicle, the Toyota Prius, which
was designed with a “limp-off-the-road”
mode for such faults. In this case, a
disconnection of the pedal position
sensor causes the electric traction motor
to receive enough power to move the
vehicle off the road. To assure safety,
the power is removed upon any
activation of the service brake.

We do not view this design as
presenting a safety or compliance
testing problem. Under the proposed
test procedures, fail-safe performance
tests would be conducted with the brake
pedal (or brake lamp switch) depressed
by the minimum amount necessary to
cancel the limp-off-the-road idle state
during introduction of accelerator
control disconnections. We are
proposing to include paragraph S5.4 in
the Standard to permit limp-off-the-road
idle states for accelerator control system
faults, but only if they are canceled by
any use of the service brake. We have

chosen to refer to these as “limp-off-the-
road” modes because we believe that
term is a more accurate description of
what their purpose should be, and also
to distinguish them from “limp-home”
modes that are designed to function in
response to faults not involving the
accelerator control system.

I. Severance and Disconnection

Under the proposed revised standard,
electrical connections could be tested
for disconnection of a whole connector
and for the severance of each individual
conductor in the wiring at the
connector. Each conductor could be
either left open or shorted to ground.
This treatment is consistent with the
prior agency legal interpretations of the
standard relating to single point
disconnections and severances in
electronic accelerator control systems.
(See NHTSA interpretation letter of
August 8, 1988 to Isuzu Motors
America, Inc.)

In the test procedures of the proposed
regulatory text, “induce fault” refers to
the act of disconnecting one component
of the accelerator control system, or
severing a single conducting wire to a
component, or disconnecting or
severing one mechanical linkage or
spring within the accelerator control
system.

J. Two Sources of Energy for Returning
Throttle to Idle

At present, Standard No. 124 at S5.1
states that there shall be at least two
sources of energy capable of returning
the throttle to the idle position within
the specified time limits from any
accelerator position or speed, whenever
the driver removes the opposing
actuating force. S5.1 also specifies that,
whenever one source of energy fails, the
other shall fulfill the return-to-idle
function.

In the past, springs have been the
predominant sources of energy for
return to idle. That appears to still be
the case for accelerator pedal (treadle)
assemblies of vehicles with electronic
accelerator controls. These assemblies
usually incorporate redundant springs.
Such springs would be considered part
of the accelerator control system under
the proposed standard. Fail-safe
operation would be tested by
disconnecting a spring, just as it is
tested in the existing standard.
Although having two or more springs on
the treadle is an effective
countermeasure for instances where a
spring disconnection occurs, it is not a
sufficient condition to ensure return of
the throttle to the idle state. Many
vehicles now have electric motors,
solenoids, or other devices to control

the actual throttle on the engine.
Redundant springs on the treadle could
be rendered irrelevant if, e.g., the
electrical connector to the treadle were
disconnected. Under this proposal, fail-
safe performance could be tested by
disconnecting any single spring in the
accelerator pedal or any single spring
anywhere else in the ACS.

We believe that all sources of energy
connected to the accelerator control
system for throttle return, whether
springs, solenoids, electric actuators, or
other devices, should be treated
uniformly as single components whose
disconnection must not result in losing
control of engine power.

Because the standard requires return
to idle regardless of whether there are
two sources of energy present, the
current requirement may be considered
somewhat redundant. Also, it is evident
that many manufacturers will provide
two or more springs on treadle
assemblies whether there is an explicit
requirement for it. Nevertheless, since
we tentatively conclude that this
requirement would continue to ensure
that disconnection of one spring would
not cause a runaway engine, we propose
to retain it in Standard No. 124.

K. Stabilization of Engine Power and
Idle State Tolerance

A significant concern in the
regulation of ACS failures is that after a
fault occurs, the engine should return to
a benign power state very quickly, and
should also stabilize at a benign
condition. It would be unsafe for engine
power to return only temporarily to a
safe idle state and subsequently jump to
a relatively high idle, even after a
significant delay.

It is evident from agency tests that an
engine with a fault in the ACS may
return to or below the baseline idle state
initially and within the specified time,
but may not stabilize at or below the
baseline. Rather, engine power can
increase after the initial return to idle.
Also, it is reasonable to expect that the
idle level attained after fault
introduction might be subject to
fluctuation because current engines or
motors operating in a fault condition
might not always be able to achieve a
smooth, uniform idle state. Engine
operation might be rough, with speed
oscillations and/or an elevated idle
speed. These are not unexpected side
effects when severances or
disconnections occur, particularly in
modern engines with electronic controls
that might be capable of evoking a
variety of control strategies to avoid
stalling. Such variations in idle
conditions may occur independently of



48124

Federal Register/Vol. 67, No. 141/Tuesday, July 23, 2002/Proposed Rules

any limp-off-the-road provisions built
into the engine control system.

The current standard is silent
regarding the need to remain at idle
after returning to the idle state when a
fault occurs. With traditional
mechanical linkages, there was little or
no reason to believe that an engine’s
fail-safe response would change after
the first few seconds. The throttle’s
initial return to or below the idle
position after fault introduction was
thought to be a sufficient measure of
performance, and there was no need to
consider engine power behavior at any
later instant.

The current standard does not allow
for return to any condition that is above
the idle state, even by a small amount.
Further, it does not give any
consideration to whether an elevated
idle condition is benign or not. In the
past, the prevalence of mechanical
throttle systems made such
considerations unnecessary because a
broken accelerator control system
generally was not capable of making
adjustments in order to compensate for
disconnections or severances.

With electronic engine controls, the
situation has changed. Engine
computers continuously monitor engine
operation. When the computer
recognizes a problem, it can adjust
engine operation. Such adjustments may
occur on a delayed basis. Thus, power
output behavior of electronic engines
can change over a period of seconds
after a fault occurs. Even if an engine
returns to a safe power level initially,
there might be fluctuations in engine
idle parameters. These fluctuations
could periodically exceed the baseline
idle state by a significant amount.

For example, in one agency test of a
fuel-throttled diesel engine in a school
bus (GTL Test No. 3473), in which a
fault was introduced in the ACS by
severing one of the wires between the
accelerator pedal position sensor and
the engine control module, the fuel rate
signal returned very quickly (within 0.2
seconds) to an indicated rate
approximately the same as the fuel rate
at idle before the wire was severed. By
itself, this result appeared to indicate
that the vehicle’s ACS met a safe level
of performance. However, within one
second after fault introduction, the fuel
rate increased momentarily to a level
(approximately 1.2 gallons/hour) that
was 2.4 times the baseline value
(approximately 0.5 gallons/hour). The
indicated fuel rate stabilized at exactly
the baseline rate or less only after about
3.4 seconds had elapsed after fault
introduction.

In this example, the initial return of
indicated fuel rate to zero was evidence

that engine power had dropped to a safe
level in response to the ACS fault. Since
the fuel rate subsequently increased
before two seconds had elapsed to a
level greater than the baseline, it was
necessary to look at the fuel rate
behavior for a greater time interval after
the fault was introduced to determine if
the engine continued to operate at a safe
power level. In this case, it did so after
a few seconds.

We believe there is no safety reason
why the engine power should not be
allowed to vary as long as a relatively
benign idle condition is achieved within
the time specified in S5.3 of the existing
standard and maintained. In this
example, the engine did return to a
benign power level, approximately
equal to the baseline power level at idle,
within the prescribed time and it also
did stabilize, after several seconds, at
exactly the baseline level.

In order to address issues relating to
stabilization of the idle state, we believe
it is appropriate to require return to an
idle state that is reasonably close to the
baseline idle state, even if not identical
to it, by specifying a tolerance which,
when applied to the baseline, defines a
maximum safe idle condition while also
providing for some reasonable amount
of variation.

We are proposing to permit a 50
percent increase from the idle state in
fail-safe operation. That is, the idle state
achieved after fault introduction must
not be any more than 50 percent greater
than the baseline idle state as
determined prior to fault introduction.
This level of tolerance would
accommodate the kind of engine
behavior such as speed fluctuations that
the agency observed in tests that were
conducted for the purpose of updating
Standard No. 124. It would also
eliminate the need to either lengthen the
allowable time to return to idle in S5.3
or to specify an allowable delay before
a complete return to the baseline idle
state is achieved in a compliance test.

We are also proposing to require that
an engine must remain at the idle state,
within the 50 percent tolerance, after
initially returning to or below that level
following a disconnection or severance.
That is, an engine or motor cannot be
considered to comply if it returns to an
acceptable idle state only temporarily
and then increases to a relatively high
power level. Under this proposal, the
engine would be required to remain at
the idle state indefinitely. This
requirement would also prevent random
or periodic fluctuations in idle state that
are large enough to significantly exceed
the baseline idle state, even though the
idle state might be within compliance
during portions of the oscillations. We

do not believe this requirement expands
Standard No. 124’s scope because we
believe that a requirement to remain at
idle fulfills exactly the same safety need
as the requirement to initially return to
idle, and it is, in fact, implied in the
existing standard.

To measure fuel rate, engine RPM, or
electric power, the 50 percent tolerance
would be calculated by multiplying the
baseline value of the measured quantity
by 1.5. To measure the air throttle
position, the percent opening is the ratio
of throttle plate angular displacement to
its full travel. It is calculated by
dividing the angular displacement to its
full travel. The percent opening would
be calculated by dividing the angular
displacement of the throttle plate
relative to its fully closed position by
the angular displacement of the wide
open throttle relative to fully closed.

The above described definition of
“percent throttle opening” is included
in the “Definitions” section of the
proposed Standard. As an example, a
throttle plate that is designed to rotate
80 degrees from its fully closed position
to its fully open position would be
considered 20 percent open when
rotated 16 degrees from its fully closed
position. If a baseline idle position for
this throttle at given idle state
conditions were measured to be 8
degrees from the fully closed position,
then the 50 percent tolerance would be
4 degrees. Thus, the maximum opening
following fault inducement in S6.3.4
and the release of the throttle in S6.3.5
would be 12 degrees from the fully
closed position.

VII. Leadtime

We propose that the new standard
apply to passenger cars, multipurpose
passenger vehicles, trucks and buses
manufactured on or after the first
September 1st that occurs two or more
years after the publication of the final
rule. Public comment is sought on this
proposed lead time. We believe that two
years is sufficient lead time for industry
since we do not believe that compliance
with this proposed rule would involve
any new technology, or performance
specifications that manufacturers cannot
meet with existing design, tooling, or
manufacturing capabilities. We further
believe that conducting the proposed
test procedures would not involve any
new technologies or procedures that
manufacturers would find difficult to
conduct. Since this rulemaking would
not make any substantive changes in the
scope of Standard No. 124,
manufacturers or passenger cars,
multipurpose passenger vehicles, trucks
or buses would not need to make any
changes in vehicle manufacturing
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processes or procedures to ensure that
their vehicles meet Standard No. 124.

VIII. Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

We have considered the impact of this
rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was not reviewed by the Office of
Management and Budget under E.O.
12866, “Regulatory Planning and
Review.” The rulemaking action is also
not considered to be significant under
the Department’s Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979).

The purpose of the proposed revision
of Standard No. 124, Accelerator control
systems, is to specifically clarify the
requirements as they apply to “non-
mechanical” accelerator control
systems, and not an expansion of the
present requirements. These proposed
requirements were developed with the
agency working in concert with the
motor vehicle industry, to prevent
interpretation problems that have been
associated with the present standard.
Therefore, there are no new costs
involved with the proposed revisions,
and a regulatory evaluation has not been
prepared.

B. Executive Order 13132 (Federalism)

Executive Order 13132 requires us to
develop an accountable process to

ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, we may not issue a
regulation with Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or unless we consult with
State and local governments, or unless
we consult with State and local officials
early in the process of developing the
proposed regulation. We also may not
issue a regulation with Federalism
implications and that preempts State
law unless we consult with State and
local officials early in the process of
developing the proposed regulation.

This proposed rule would not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The reason is
that this proposed rule, if made final,
would apply to motor vehicle
manufacturers, and not to the States or
local governments. Thus, the
requirements of Section 6 of the
Executive Order do not apply to this
proposed rule.

C. Executive Order 13045 (Economically
Significant Rules Disproportionately
Affecting Children)

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.

This proposed rule is not subject to
the Executive Order because it is not
economically significant as defined in
E.O. 12866 and does not involve

decisions based on environmental,
health or safety risks that
disproportionately affect children.

D. Executive Order 12778 (Civil Justice
Reform)

Pursuant to Executive Order 12778,
“Civil Justice Reform,” we have
considered whether this proposed rule
would have any retroactive effect. We
conclude that it would not have such an
effect. Under 49 U.S.C. 30103, whenever
a Federal motor vehicle safety standard
is in effect, a State may not adopt or
maintain a safety standard applicable to
the same aspect of performance which
is not identical to the Federal standard,
except to the extent that the state
requirement imposes a higher level of
performance and applies only to
vehicles procured for the State’s use. 49
U.S.C. 30161 sets forth a procedure for
judicial review of final rules
establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

E. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule
would not have a significant economic
impact on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule would not have a significant
economic impact on a substantial
number of small entities.

The Head of the Agency has
considered the effects of this rulemaking
action under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) and certifies
that this proposal would not have a
significant economic impact on a
substantial number of small entities.
The statement of the factual basis for the
certification is that since this
rulemaking would not make any
substantive changes in the scope of
Standard No. 124, small manufacturers
of passenger cars, multipurpose
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passenger vehicles, trucks or buses
would not need to make any changes in
vehicle manufacturing processes or
procedures to ensure that their vehicles
meet Standard No. 124. Accordingly,
the agency believes that this proposal
would not affect the costs of motor
vehicle manufacturers considered to be
small business entities.

F. National Environmental Policy Act

We have analyzed this proposal for
the purposes of the National
Environmental Policy Act and
determined that it would not have any
significant impact on the quality of the
human environment.

G. Paperwork Reduction Act

NHTSA has determined that, if made
final, this proposed rule would not
impose any ‘“‘collection of information”
burdens on the public, within the
meaning of the Paperwork Reduction
Act of 1995 (PRA). This rulemaking
action would not impose any filing or
recordkeeping requirements on any
manufacturer or any other party. For
this reason, we discuss neither
electronic filing and recordkeeping nor
do we discuss a fully electronic
reporting option by October 2003.

H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272)
directs us to use voluntary consensus
standards in our regulatory activities
unless doing so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies, such as the Society of
Automotive Engineers (SAE). The
NTTAA directs us to provide Congress,
through OMB, explanations when we
decide not to use available and
applicable voluntary consensus
standards.

After conducting a search of available
sources (including data from
International Organization of Standards
or other standards bodies), we have
determined that there are not any
available and applicable voluntary
consensus standards that we can use in
this notice of proposed rulemaking. We
have searched the SAE’s Recommended
Practices applicable to accelerator
control systems. We found SAE J1843
Accelerator Pedal Position Sensor for
Use with Electronic Controls in Medium

and Heavy-Duty Vehicle Applications
APR93, the purpose of which is to
“provide a common electrical and
mechanical interface specification that
can be used to design electronic
accelerator pedal position sensors and
electronic control systems for use in
medium and heavy-duty vehicle
applications.” However, the
specifications in this SAE Standard are
limited to the pedal position sensor and
a connector-pin diagnostic. It does not
provide guidance on the entire
accelerator control system. Since the
SAE Standard does not provide
guidance on an issue material to this
rulemaking, we have developed our
own proposal.

I. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires Federal agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year
(adjusted for inflation with base year of
1995). Before promulgating a NHTSA
rule for which a written statement is
needed, section 205 of the UMRA
generally requires us to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows us to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if we
publish with the final rule an
explanation why that alternative was
not adopted.

This proposal would not result in
costs of $100 million or more to either
State, local, or tribal governments, in the
aggregate, or to the private sector. Thus,
this proposal is not subject to the
requirements of sections 202 and 205 of
the UMRA.

J. Data Quality Guidelines

After reviewing the provisions of this
NPRM pursuant to OMB’s Guidelines
for Ensuring and Maximizing the
Quality, Objectivity, Utility, and
Integrity of Information Disseminated by
Federal Agencies (“Guidelines”) issued
by the Office of Management and
Budget (OMB) (67 FR 8452, Feb. 22,
2002) and prepared, in draft form, by
the Department of Transportation (DOT)
(67 FR 21319, Apr. 30, 2002), NHTSA

has determined that if made final,
nothing in this rule would result in
“information dissemination” to the
public, as that term is defined in the
Guidelines.

If a determination were made that
public distribution of data resulting
from this rule, constituted information
dissemination and was, therefore,
subject to the OMB/DOT Guidelines,
then the agency would review the
information prior to dissemination to
ascertain its utility, objectivity, and
integrity (collectively, “quality”’). Under
the Guidelines, any ““affected person”
who believed that the information
ultimately disseminated by NHTSA was
of insufficient quality could file a
complaint with the agency. The agency
would review the disputed information,
make an initial determination of
whether it agreed with the complainant,
and notify the complainant of its initial
determination. Once notified of the
initial determination, the affected
person could file an appeal with the
agency.

K. Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make this
rulemaking easier to understand?

If you have any responses to these
questions, please include them in your
comments on this NPRM.

L. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Genter publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.
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Comments

How do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

You may also submit your comments
to the docket electronically by logging
onto the Dockets Management System
website at Click on “Help &
Information” or “Help/Info” to obtain
instructions for filing the document
electronically.

How Can I be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How do I Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR Part
512.)

Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the

close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider it in
developing a final rule (assuming that
one is issued), we will consider that
comment as an informal suggestion for
future rulemaking action.

How can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

1. Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

2. On that page, click on “‘search.”

3. On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA—
1998-1234,” you would type “1234.”
After typing the docket number, click on
““search.”

4. On the next page, which contains
docket summary information for the
docket you selected, click on the desired
comments. You may download the
comments. Although the comments are
imaged documents, instead of word
processing documents, the “pdf”
versions of the documents are word
searchable.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, it is
proposed that the Federal Motor Vehicle
Safety Standards (49 CFR Part 571), be
amended as set forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
would continue to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.124 would be revised
to read as follows:

§571.124 Standard No. 124; Accelerator
control systems.

S1. Scope. This standard establishes
requirements for the return of engines
and electric motors that are connected
to a vehicle’s drive wheels to the idle
state, whenever the actuating force on
the driver-operated accelerator control
is removed, or there is a severance or
disconnection in the accelerator control
system.

S2. Purpose. The purpose of this
standard is to reduce deaths and injuries
resulting from engine over-speed caused
by malfunctions in the accelerator
control system.

S3. Application. This standard
applies to passenger cars, multi-purpose
passenger vehicles, trucks, and buses.

S4. Definitions.

Accelerator control system means all
vehicle components, including all
engine control modules, that either
operate the throttle in response to
movement of the driver-operated
accelerator control or return the driver-
operated accelerator control and the
throttle to the idle position upon release
of an actuating force.

Air throttle position means the ratio of
the angular displacement of the throttle
plate in that position relative to its fully
closed position to its wide open angular
displacement relative to its fully closed
position.

Air-throttled engine means an internal
combustion engine in which the power
is regulated primarily through control of
the air intake to the combustion
chambers.

Ambient temperature means the
surrounding air temperature, at a
distance such that it is not significantly
affected by heat from the vehicle under
test.

Driver-operated accelerator control
means any device, such as the
accelerator pedal, that allows the driver
to change the speed of a vehicle’s engine
or motor by changing input to the
device, but does not include the cruise
control or engine controls for other
driver-operated ancillary components or
systems.

Fuel delivery rate means the rate at
which fuel enters the combustion
chambers of an engine.

Fuel-throttled engine means an
internal combustion engine in which
the power is regulated primarily
through control of fuel delivery to the
combustion chambers.

Idle state means the engine power
output to the drive wheels under idle
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state conditions when there is no input
to the driver-operated accelerator
control.

Idle state conditions include, but are
not limited to, engine temperature, air
conditioning load, emission control,
limp home mode, and the use of the
cruise control.

Input electric power delivery means a
power (wattage) computation using the
input current and voltage to an electric
motor and an appropriate power factor,
if applicable.

Limp home mode means a device or
design that restricts the engine or motor
to a limited speed range when certain
faults other than accelerator control
system faults are detected by the engine
management system.

Limp-off-the-road mode means a
device or design that increases engine or
motor speed above the idle state in
response to a fault in the accelerator
control system.

RPM means the engine or motor speed
in revolutions per minute.

Throttle means the component of an
engine that is connected to the
accelerator control system and that
controls the air intake to the combustion
chambers of an air-throttled engine, the
fuel delivery to the combustion
chambers of a fuel-throttled engine or
the electric power to an electric traction
motor in response to the driver-operated
accelerator control.

S5. Requirements. Each vehicle shall
meet the following requirements when
its engine or motor is running under any
load condition, when tested under the
applicable provisions of S6.

S5.1 Performance in Normal
Operation. The throttle shall return to or
below the idle state within the time
limit specified in S5.3 from any position
of the driver-operated accelerator
control or any speed of which the
engine or motor is capable, whenever
the actuating force is removed from the
driver-operated accelerator control. The
idle state of the throttle in normal
operation is measured by one of the
following indicators when the engine or
motor is at a stable idle and its idle state
conditions remain constant:

(a) the air throttle position of an air-
throttled engine;

(b) the fuel rate to the combustion
chambers of a fuel-throttled engine; or

(c) the input electrical power
(calculated from the measurements of
current and voltage) for an electric
traction motor.

S5.2 Fail-safe Performance.

S5.2.1 In the event of disconnection
or severance of any one component of
an accelerator control system at a single
point, the engine or motor power shall
return to or below the idle state, within

the tolerance allowed by S6, within the
time limit specified in S5.3, from any
position of the driver-operated
accelerator control or any speed of
which the engine is capable. Each
electronic control module in an
accelerator control system is considered
to be a single component. Severances
and disconnections include those which
can occur in the external connections of
an electronic control module to other
components of the accelerator control
system and exclude those which can
occur internally in an electronic control
module.

S5.2.2 The time to return to the idle
state is measured either from the first
removal of the actuating force by the
driver or from the time of severance or
disconnection.

S5.2.3 The accelerator control system
shall meet the requirements of this
section when either open circuits or
short circuits to ground result from
disconnections and severances of
electrical wires and connectors.

S5.2.4 Selection of compliance
options. Where options for testing fail-
safe performance are specified in S6, the
manufacturer shall select the option by
the time it certifies the vehicle and may
not thereafter select a different option
for the vehicle. Each manufacturer shall,
upon request from the National
Highway Traffic Safety Administration,
provide information regarding which of
the compliance options it has selected
for a particular vehicle or make/model.

S5.3 Accelerator response time.

S5.3.1 Except as provided in S5.3.2,
the maximum time to return to idle state
shall be 1 second for vehicles of 4,536
kilograms (10,000 pounds) or less gross
vehicle weight rating (GVWR), and 2
seconds for vehicles of more than 4,536
kilograms (10,000 pounds) GVWR.

S5.3.2 The maximum time to return to
idle state shall be 3 seconds for any
vehicle that is exposed to ambient air at
18 degrees Celsius to ““40 degrees
Celsius during a test or for any portion
of the conditioning period described in
S6.

S5.4 Limp-Off-the-Road Mode for
Accelerator Control System Faults.

S5.4.1 Any increase in the idle state
as a limp-off-the-road mode response to
a fault in the accelerator control system
that is greater than the tolerances
provided in S6. shall be removed upon
application of the service brake within
the time limit specified in S5.3 and
shall not recur as long as the service
brake is applied.

S5.4.2 For purposes of S5.4,
application of the service brake means
any application that is sufficient to
illuminate the vehicle’s stop lamps.

S5.5 Driver-Operated Accelerator
Control. There shall be at least two
sources of energy, each of which is
separately capable of returning the
driver-operated accelerator control to
the idle position within the applicable
time limit specified in S5.3, from any
position whenever the driver removes
the actuating force.

S6. Test Procedures and Conditions.

S6.1.1 The air-conditioning setting
selected for testing shall be any point
within the vehicle’s air conditioning
control.

S6.1.2 If a vehicle is equipped with
limp home mode, the idle state
condition is determined with the limp
home mode either on or off.

S6.1.3 For idle state conditions such
as emissions control that do not provide
a means of adjustment, the engine or
motor will be operated long enough to
stabilize its idle state prior to testing.

S6.1.4 Air-throttled engines. An air-
throttled engine is tested for fail-safe
performance under S6.2, S6.3, or S6.4,
at the manufacturer’s option.

S6.1.5 Fuel-throttled engines. A fuel-
throttled engine is tested for fail-safe
performance under S6.3, or S6.4 at the
manufacturer’s option.

S6.1.6 Electric motors. An electric
motor is tested for fail-safe performance
under S6.4 or S6.5 at the manufacturer’s
option.

S6.1.7 Baseline value. The baseline
value is the value of the engine or motor
power indicant specific to each test
procedure below measured for an
engine or motor without faults in its
accelerator control system for the idle
state conditions that will exist at the
beginning and end of the test.

S6.1.8 Conditions applicable to all
test procedures. The test procedures are
conducted with the vehicle’s service
brake applied by the minimum amount
necessary to disengage any limp-off-the-
road mode effects.

S6.1.9 Temperature. The conditioning
and test procedures are conducted at
any ambient temperature between ‘40
degrees Celsius and +50 degrees Celsius.

S6.2 Return of Air Throttle Position.

$6.2.1 Condition the vehicle to the
selected ambient temperature for 12
hours.

$6.2.2 Operate the engine at idle long
enough to determine the baseline air
throttle position for the idle state
condition.

S6.2.3 Impose test load and engine
speed conditions.

S6.2.4 Induce fault while measuring
air throttle position.

S6.2.5 After at least 3 seconds, remove
actuating force on driver-operated
accelerator control while measuring air
throttle position.
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56.2.6 The air throttle shall return to
and remain indefinitely in a position
that is no greater than 50 percent more
open than the baseline idle position of
S6.1.2 in the response time specified in
S5.3 following either S6.2.4 or S6.2.5.

S6.3 Return of Fuel Delivery Rate.

$6.3.1 Condition the vehicle to the
selected ambient temperature for 12
hours.

S6.3.2 Operate engine at idle long
enough to determine fuel delivery rate
in the idle state.

S6.3.3 Impose test load and engine
speed conditions.

S6.3.4 Induce fault while measuring
fuel delivery rate.

S6.3.5 After at least 3 seconds, remove
actuating force on driver-operated
accelerator control while measuring fuel
delivery rate.

S6.3.6 The fuel delivery rate shall
return to and shall remain indefinitely
at a value that is no greater than 50%
more than the idle state value of S6.3.2
in the response time specified in S5.3
following either S6.3.4 or S6.3.5.

S6.4 Return of Engine or Motor RPM.

S6.4.1 This test is performed on a
chassis dynamometer providing the
same resistance as a function of road
speed for test runs as for baseline runs.

S6.4.2 Vehicle load, tire pressures and
all other factors affecting rolling
resistance are kept constant between
baseline and test runs.

S6.4.3 Condition the vehicle to the
selected ambient temperature.

S6.4.4 Operate the engine or motor at
idle long enough to determine the
baseline idle RPM on the chassis
dynamometer in the same gear which
will be selected for the baseline return-
to-idle time measurement of S6.4.5 and
the fail-safe test of S6.4.8.

S6.4.5 Begin baseline return-to-idle
time measurement by imposing test load
and engine or motor speed conditions.

S6.4.5.1 Return the external test load
to that of S6.4.4 and simultaneously
remove the actuating force on the
driver-operated accelerator control.

S6.4.5.2 Record the time for the RPM
to return to the idle RPM determined in
S6.4.4. plus 50 percent.

S6.4.6 Begin fail-safe test by imposing
test load and engine or motor speed
conditions as in S6.4.5.

S6.4.7 Return the external test load to
that of S6.4.4 and remove the actuating
force on the driver-operated accelerator
control in the manner of S6.4.6 and
simultaneously induce fault while
measuring RPM.

S6.4.8 The time following S6.4.9 for
the RPM to return to a level that is no
greater than 50 percent more than the
baseline idle RPM of S6.4.4 shall not
exceed the normal idle RPM return time
of S6.4.7 by more than three seconds.

S$6.4.9 The RPM shall remain
indefinitely at a level that is no greater
than 50 percent more than the baseline
idle RPM of S6.4.4.

S6.5 Return of Input Power Delivery to
an Electric Motor.

$6.5.1 Condition test vehicle to
selected ambient temperature.

S6.5.2 Operate the motor at idle long
enough to determine the baseline idle
input power (which may be zero for
some vehicles.)

$6.5.3 Impose test load and engine
speed conditions.

S6.5.4 Induce fault while measuring
input voltage and total current delivery.

S$6.5.5 After at least 3 seconds, remove
actuating force on driver-operated
accelerator control while measuring
input voltage and total current delivery.

$6.5.6 The input power to the motor
shall return to and shall remain
indefinitely at a value that is no more
than 50 percent greater than the baseline
idle value of S6.5.2 in the response time
specified in S5.3 following either S6.5.4
or S6.5.5.

Issued on: July 16, 2002.
Stephen R. Kratzke,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 02-18477 Filed 7-22-02; 8:45 am]
BILLING CODE 4910-59-Pb
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DEPARTMENT OF AGRICULTURE
Forest Service

Trout Slope West Timber Project,
Ashley National Forest, Uintah County,
uT

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Ashley National Forest
has proposed to harvest live and dead
timber within the Trout Slope West area
of the Vernal Ranger District. The
objectives of the proposal are to: reduce
potential fuel loadings within treatment
areas, prevent a likely future forest
condition of blown down and jack-
strawed timber, reduce stand density
and thereby increase the growth of
individual residual trees, begin the
development of greater tree species
diversity within treatment areas, and to
recover the economic value of wood
products associated with these
objectives.

DATES: To be most useful, comments
concerning the scope of the analysis
should be received in writing by August
14, 2002.

ADDRESSES: Send written comments to:
Brad Exton, District Ranger, Vernal
Ranger District, Ashley National Forest,
255 N. Vernal Avenue, Vernal, Utah
84078, or e-mail at bexton/
r4_Ashley@fs.fed.us

FOR FURTHER INFORMATION CONTACT:
Specific questions about the proposed
project and analysis should be directed
to Ralph Rau, ID Team Leader, Vernal
Ranger District, 355 N. Vernal Ave.,
Vernal, Utah, (435) 789-1181
SUPPLEMENTARY INFORMATION: This
proposal arises out of the Vernal Ranger
District’s Trout Slope Landscape
Assessment (TSLA), (1996) that
describes the existing condition of an
80,000-acre area between East Park and
Leidy Peak. The assessment suggests a

desired future condition for the area and
recommends resource management
strategies to move the area towards the
desired condition as a more specific
complement to the broad direction of
the Ashley National Forest Land and
Resource Management Plan (FLRMP),
(1986).

The Trout Slope West analysis area is
approximately 18,500 acres and lies
between Oak Park Reservoir to the east
and Leidy Peak to the west. The project
area is approximately 24 miles to the
northwest of Vernal, Utah and can be
accessed via Taylor Mountain Road and
Forest Service Road 018. There are
approximately 33 miles of open system
roads that provide public access to the
area. The proposed action was selected
from the TSLA by using existing stand
level data, areas with existing roads, and
areas that included either high
proportions of dead and dying trees or
were in need of thinning.
Environmental conditions that were
considered in developing the proposal
were sensitive soils, riparian areas, a
timber stand patch size and arrangement
in relation to wildlife use, slopes
suitable for tractor harvesting, forest
type, landtype associations, level and
types of recreation use, archaeological
resources, and vegetative structual
stages.

Proposed Action: The proposed action
includes the following activities:

1. Individual tree selection and
salvage on approximately 1700 acres.

2. Intermediate harvest (thinning) on
approximately 470 acres.

3. Placement of a temporary bridge on
the North Fork of Ashley Creek, located
about one-quarter mile to the east of
Long Park Reservoir. The bridge would
be removed when harvest activities are
completed.

4. Reconstruction of approximately
one-half mile of existing road to allow
for correct placement of the bridge
noted above.

5. Approximately 12 miles of existing
roads would be opened to access
proposed harvest areas. A minimal
amount of work including cleaning of
ditches, and turnouts, spot blading as
required, and removal of down timber
would be necessary to make the roads
suitable for hauling. All of these roads
would be closed at the end of harvest
operations and seeded with grasses as
needed.

Responsible Official: The responsible
official for the environmental impact

statement is Bert Kulesza, Forest
Supervisor, Ashley National Forest. The
Forest Supervisor’s address is 355 North
Vernal Ave., Vernal, Utah 84078.

Nature of Decision To Be Made: The
decision to be made is: Should the
proposed action for the Trout Slope
West Area be implemented or a different
alternative that arises out of issues
identified through public scoping and
internal agency concerns.

Scoping Process: Formal scoping
begins upon publication of this notice
and will include mailing of information
to known and interested parties.

Comment Requested

This notice of intent initiates the
scoping proces which guides the
development of the environmental
impact statement. To be most helpful
please submit your comments by August
30, 2002. All comments become part of
the public record and can be made
available upon request.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review: A draft
environmental impact statement will be
prepared for comment. The comment
period on the draft environmental
impact statement will be 45 days from
the date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45
day comment period so that substantive
comments and objections are made
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available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at
CFR 1503.3 in addressing these points.

(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21)

Dated: July 17, 2002.
Bert Kulesza,
Forest Supervisor.
[FR Doc. 02-18513 Filed 7—22-02; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service
Couverden Timber Sale Project

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Department of
Agriculture, Forest Service, will prepare
an Environmental Impact Statement
(EIS) on a proposal to harvest timber for
the Couverden Timber Sale(s) project on
the south end of the Chilkat Peninsula
north of Icy Strait and west of Lynn
Canal on the Juneau Ranger District,
Tongass National Forest. The proposed
action provides for: (1) Timber harvest
on approximately 1500 acres of forested
land resulting in the production of an
estimated 25 million board feet of
sawlog and utility timber volume, (2)
construction of approximately 5 miles of
new specified road and 3 miles of
temporary road, and (3) reconstruction
of 19 miles of existing specified road.
The Record of Decision will disclose
how the Forest Service allocates timber
harvest in the project area using the
existing transportation infrastructure
including existing roads and the
permitted log transfer facility known as
Homeshore LTF.

DATES: A public mailing that outlines
the project timeline and public
involvement opportunities is planned
for distribution in Summer 2002.
Individuals who want to receive this
mailing should contact us within 30
days of the publication of this NOI. To
be most useful, comments concerning
the scope of this project should be
received by September 15, 2002. The
Draft Environmental Impact Statement
is expected in Winter 2003 and will
begin a 45-day public comment period.
The Final Environmental Impact
Statement and Record of Decision are
expected Fall 2004.

ADDRESSES: Please send written
comments to: District Ranger, Juneau
Ranger District, ATTN: Couverden EIS,
8465 Old Dairy Road, Juneau, AK
99801.

FOR FURTHER INFORMATION CONTACT: Stan
McCoy, Project Team Leader, telephone
(907) 790-7431 or Dave Carr, Timber
Management Assistant, telephone (907)
790-7402. Juneau Ranger District, 8465
Old Dairy Road, Juneau, AK 99801.
SUPPLEMENTARY INFORMATION:

Background

The proposed timber sale is located
about 30 air miles west of Juneau,
Alaska, 20 air miles southeast of
Gustavus, Alaska and 10 air miles
northeast of Hoonah, Alaska on the
south end of the Chilkat Peninsula north
of Icy Strait and west of Lynn Canal.
The project is within townships 41 and
42 south, Ranges 61, 62 and 63 west,
Copper River Meridian. The Juneau
Ranger District of the Tongass National
Forest, Juneau, Alaska, administers the
project area. The project area contains
Value Comparison Units 1170, 1180,
1190, and 1200 as designated by
Tongass Land and Resource
Management Plan. The project area
includes approximately 66,486 acres. It
includes portions of Homeshore,
Humpy, and Swanson river drainages
within the developed timber
management land use designation. The
project area includes one medium old
growth reserve as designated in Tongass
Land and Resource Management Plan.
Another medium old growth reserve is
located north of the project area near the
community of Excursion Inlet. A Forest
Plan amendment may be required to
modify the old growth reserve
boundaries associated with this project.
Inventoried roadless area #304, Chilkat-
West Lynn Canal, lies north and east of
the project area and encompasses
198,525 acres. This Inventoried roadless
area is currently managed for semi-
remote recreation and old growth
habitat. The proposed action does not

include timber harvest or road
construction in the adjacent inventoried
roadless area.

The purpose and need for the
Couverden Project is: (1) To implement
the direction contained in the 1997
Tongass Land Management Plan and the
1997 ROD, including goals, objectives,
management prescriptions, and
standards and guidelines; (2) to
maintain wood production from suitable
timber lands, providing a continuous
supply of wood to meet societies needs;
(3) to help provide a stable supply of
timber from the Tongass National Forest
which meets existing and potential
market demand and is consistent with
sound multiple use and sustained yield
objectives; and (4) to help meet the
desired future condition of the
landscape as described by the 1997
Tongass Land and Resource
Management Plan.

Public Participation

Opportunities for the public to
participate in the development of the
Couverden Timber Sale Environmental
Impact Statement will be provided
throughout the process. The Forest
Service will use a combination of
methods to engage and involve the
public, including public mailings,
postings on the Tongass National Forest
internet web page, public meetings and
the news media. The comment period
on the Draft Environmental Impact
statement will be a minimum of 45 days
from the date the Environmental
Protection Agency (EPA) publishes the
notice of availability in the Federal
Register. The Draft EIS is projected to be
filed with the EPA in Fall 2004.

The Forest Service believes it is
important to give reviewers notice of
several court rulings to public
participation in the environmental
review process. First, reviewers of draft
environmental impact statements must
structure their participation in the
environmental review of the proposal so
that it is meaningful and alerts an
agency to the reviewer’s position and
contentions. Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519,
553, (1978). Environmental objections
that could have been raised at the draft
environmental impact statement stage
may be waived or dismissed by the
courts. City of Angoon v. Hodel, 803
F.2nd 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments and objections
are received by the Forest Service at a
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time when it can meaningfully consider
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns with regard to the proposed
action, comments during scoping and
on the Draft Supplemental EIS should
be as specific as possible. It is helpful
if comments refer to specific pages or
chapters of the document. Comments
may also address the adequacy of the
Draft Supplemental EIS or the merits of
the alternatives formulated and
discussed. Reviewers may wish to refer
to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.
Comments received in response to this
solicitation, including names and
addresses of those who comment, will
be considered part of the public record
on this proposed action and will be
available for public inspection.
Comments submitted anonymously will
be accepted and considered; however,
those who submit anonymous
comments will not have standing to
appeal the subsequent decision under
36 CFR parts 215. Additionally,
pursuant to 7 CFR 1.27(d), any person
may request the agency to withhold a
submission from the public record by
showing how the Freedom of
Information Act (FOIA) permits such
confidentiality. Requesters should be
aware that, under FOIA, confidentiality
may be granted in only very limited
circumstances, such as to protect trade
secrets. The Forest Service will inform
the requester of the agency’s decision
regarding the request for confidentiality,
and where the request is denied, the
agency will return the submission and
notify the requester that the comments
may be resubmitted with or without
name and address within seven days.

Permits: required for implementation
include the following.

1. U.S. Army Corps of Engineers

» Approval of discharge of dredged or
fill material into the waters of the
United States under Section 404 of the
Clean Water Act;

» Approval of the construction of
structures or work in navigable waters
of the United States under Section 10 of
the Rivers and Harbors Act of 1899;

2. Environmental Protection Agency

» National Pollutant Discharge
Elimination System (402) Permit;

3. State of Alaska, Department of
Natural Resources

» Tideland Permit and Lease or
Easement;

4. State of Alaska, Department of
Environmental Conservation

* Solid Waste Disposal Permit;
¢ Certification of Compliance with
Alaska Water Quality Standards.

Responsible Official

The Forest Supervisor, Tongass
National Forest, Federal Building,
Ketchikan, Alaska 99901, is the
responsible official. The responsible
official will consider the comments,
responses, disclosure of environmental
consequences, and applicable laws,
regulations, and policies in making the
decision, and state the rationale for the
chosen alternative in the Record of
Decision.

Dated: July 16, 2002.

Thomas Puchlerz,

Forest Supervisor.

[FR Doc. 02-18514 Filed 7-22-02; 8:45 am]|
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Trinity County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Trinity County Resource
Advisory Committee (RAC) will meet on
August 19, 2002 in Weaverville,
California. The purpose of the meeting
is to discuss the selection of Title II
projects under Public Law 106-393,
H.R. 2389, the Secure Rural Schools and
Community Self-Determination Act of
2000, also called the ‘“Payments to
States” Act.

DATES: The meeting will be held on
August 19, 2002 from 6:30 to 8:30 p.m.
ADDRESSES: The meeting will be held at
the Trinity County Office of Education
Conference Room, 201 Memorial Drive,
Weaverville, California.

FOR FURTHER INFORMATION CONTACT:
Joyce Anderson, Designated Federal
Official, USDA, Shasta Trinity National
Forests, P.O. Box 1190, Weaverville, CA
96093. Phone: (530) 623—1709. Email:
jandersen@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting will focus on prioritizing and
selecting Title II projects for fuels
treatment and sediment reduction. The
meeting is open to the public. Public
input opportunity will be provided and
individuals will have the opportunity to
address the committee at that time.

Dated: July 16, 2002.
S.E. “Lou” Woltering,
Forest Supervisor.
[FR Doc. 02-18623 Filed 7-22-02; 8:45 am]|
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
National Agricultural Statistics Service

Notice of Intent To Revise a Currently
Approved Information Collection

AGENCY: National Agricultural Statistics
Service, USDA.
ACTION: Notice of revision.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and Office of Management
and Budget regulations at 5 CFR part
1320 (60 FR 44978, August 29, 1995),
this notice announces the intention of
the National Agricultural Statistics
Service (NASS) to revise a currently
approved information collection, the
Agricultural Surveys Program.

FOR FURTHER INFORMATION CONTACT: Rich
Allen, Associate Administrator,
National Agricultural Statistics Service,
U.S. Department of Agriculture, (202)
720-4333.

SUPPLEMENTARY INFORMATION:

Title: Agricultural Surveys Program.

OMB Control Number: 0535-0213.

Expiration Date of Approval: January
31, 2004.

Type of Request: Intent to revise a
currently approved information
collection.

Abstract: The National Agricultural
Statistics Service is responsible for
collecting and issuing State and national
estimates of crop and livestock
production, grain stocks, farm numbers,
land values, on-farm pesticide usage,
and pest crop management practices.
The Agricultural Surveys Program
contains a series of surveys that obtains
basic agricultural data from farmers and
ranchers throughout the Nation for
preparing agricultural estimates and
forecasts. The Program is being revised
to discontinue the September small
grain forecast. NASS will no longer
forecast acreage, yield, and production
in the September Crop Production
report for durum wheat, other spring
wheat, all wheat, and barley. Final
acreage, yield, and production estimates
will continue to be published for these
crops—along with winter wheat, oats,
and rye—in the annual Small Grains
report, released on the last working day
of September.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 15 minutes per
response.

Respondents: Farms.

Estimated Number of Respondents:
547,000.

Estimated Total Annual Burden on
Respondents: 139,000 hours.

These data will be collected under the
authority of 7 U.S.C. 2204(a).
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Individually identifiable data collected
under this authority are governed by
Section 1770 of the Food Security Act
of 1985, 7 U.S.C. 2276, which requires
USDA to afford strict confidentiality to
non-aggregated data provided by
respondents.

Copies of this information collection
and related instructions can be obtained
without charge from Ginny McBride,
NASS OMB Clearance Officer, at (202)
720-5778. Comments: Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. All responses to this notice
will become a matter of public record
and be summarized in the request for
OMB approval.

Dated: July 10, 2002.
Rich Allen,
Associate Administrator.
[FR Doc. 02—18484 Filed 7-22—02; 8:45 am]|
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE
National Agricultural Statistics Service

Notice of Intent To Request an
Extension of a Currently Approved
Information Collection

AGENCY: National Agricultural Statistics
Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and Office of Management
and Budget regulations at 5 CFR part
1320 (60 FR 44978, August 29, 1995),
this notice announces the intention of
the National Agricultural Statistics
Service (NASS) to request an extension
of a currently approved information
collection, the Stocks Report.

DATES: Comments on this notice must be
received by September 26, 2002 to be
assured of consideration.

ADDRESSES: Comments may be sent to:
Ginny McBride, Agency OMB Clearance
Officer, U.S. Department of Agriculture,
Room 5336 South Building, 1400
Independence Avenue SW.,
Washington, DC 20250-2024 or
gmcbride@nass.usda.gov.

FOR FURTHER INFORMATION CONTACT: Rich
Allen, Associate Administrator,
National Agricultural Statistics Service,
U.S. Department of Agriculture, (202)
720-4333.

SUPPLEMENTARY INFORMATION:

Title: Stocks Report.

OMB Control Number: 0535-0007.

Expiration Date of Approval: August
31, 2002.

Type of Request: To extend a
currently approved information
collection.

Abstract: The primary objective of the
National Agricultural Statistics Service
is to prepare and issue State and
national estimates of crop and livestock
production, stocks, disposition, and
prices. The Stocks Report Surveys
provide estimates of stocks of grains,
hops, oilseeds, peanuts, potatoes, and
rice that are stored off-farm. These off-
farm stocks are combined with on-farm
stocks to estimate stocks in all positions.
Stocks statistics are used by the U.S.
Department of Agriculture to help
administer programs; by State agencies
to develop, research, and promote the
marketing of products; and by producers
to find their best market opportunity.
NASS intends to request that the survey
be approved for another 3 years.

These data will be collected under the
authority of 7 U.S.C. 2204(a).
Individually identifiable data collected
under this authority are governed by
Section 1770 of the Food Security Act
of 1985, 7 U.S.C. 2276, which requires
USDA to afford strict confidentiality to
non-aggregated data provided by
respondents.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 18 minutes per
response.

Respondents: Farms and businesses.

Estimated Number of Respondents:
13,000.

Estimated Total Annual Burden on
Respondents: 15,000 hours.

Copies of this information collection
and related instructions can be obtained
without charge from Ginny McBride,
NASS OMB Clearance Officer, at (202)
720-5778.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. All responses to this notice
will become a matter of public record
and be summarized in the request for
OMB approval.

Dated: July 9, 2002.
Rich Allen,
Associate Administrator.
[FR Doc. 02—18489 Filed 7—22—-02; 8:45 am)]
BILLING CODE 3410-20-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: National Institute of
Standards and Technology (NIST).

Title: Manufacturing Extension
Partnership (MEP) Client Impact
Survey.

Form Number(s): None.

OMB Approval Number: 0693—0021.

Type of Request: Regular submission.

Burden Hours: 1,083.

Number of Respondents: 6,500.

Average Hours Per Response: 10
minutes.

Needs and Uses: The Manufacturing
Extension Partnership (MEP), sponsored
by NIST, is a national network of locally
based manufacturing extension centers
working with small manufacturers to
help them improve their productivity,
improve profitability and enhance their
economic competitiveness. The
collection of information from clients
about the impact of MEP services is
essential for NIST officials to evaluate
program strengths and weaknesses and
plan improvements in program
effectiveness and efficiency. This
information is not available from
existing programs or other sources.

Affected Public: Business or other for-
profit organizations.

Frequency: Annually.

Respondent’s Obligation: Voluntary.
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OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Madeleine Clayton,
Departmental Paperwork Clearance
Officer, (202) 482—3129, Department of
Commerce, Room 6608, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
Mclayton@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days after publication to
David Rostker, OMB Desk Officer, Room
10202, New Executive Office Building,
Washington, DC 20503.

Dated: July 17, 2002.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 02—18497 Filed 7—22-02; 8:45 am)]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE
Census Bureau

Proposed Information Collection;
Comment Request; Survey of Income
and Program Participation (SIPP) Wave
7 of the 2001 Panel

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other federal agencies to take
this opportunity to comment on
proposed or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before September 23,
2002.

ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6608,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at MClayton@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Judith H. Eargle, Census
Bureau, FOB 3, Room 3387,
Washington, DC 20233-0001, (301) 763—
3819.

SUPPLEMENTARY INFORMATION:
I. Abstract

The Census Bureau conducts the SIPP
which is a household-based survey
designed as a continuous series of
national panels. New panels are
introduced every few years with each
panel usually having durations of one to
four years. Respondents are interviewed
at 4-month intervals or “waves” over
the life of the panel. The survey is
molded around a central “core” of labor
force and income questions that remain
fixed throughout the life of the panel.
The core is supplemented with
questions designed to address specific
needs, such as obtaining information
about providing health care in the
home, children’s well-being, retirement
plans, and taxes. These supplemental
questions are included with the core
and are referred to as “topical
modules.”

The SIPP represents a source of
information for a wide variety of topics
and allows information for separate
topics to be integrated to form a single,
unified database so that the interaction
between tax, transfer, and other
government and private policies can be
examined. Government domestic-policy
formulators depend heavily upon the
SIPP information concerning the
distribution of income received directly
as money or indirectly as in-kind
benefits and the effect of tax and
transfer programs on this distribution.
They also need improved and expanded
data on the income and general
economic and financial situation of the
U.S. population. The SIPP has provided
these kinds of data on a continuing basis
since 1983 permitting levels of
economic well-being and changes in
these levels to be measured over time.

The